














kBaoiek Devoted to the Udaidensilt es 
2 Bihical ne and Practice © 





LEADING CONTENTS 


THE FORCE OF PRECEDENTS. IN INTERNATIONAL 
LAW ‘> James eso 


NEUTRALITY AND- INTERNATIONAL LAW a a 


HUMAN NATURE. “AND THE STATE Fe 
» -(. Harold Chapman Brown é 
MORALS AND MANNERS G. A. Johnston & 
WHEN. MATING AND’ PARENTHOOD ARE THEO- 
RETICALLY DISTINGUISHED Elsie Glews Parsons 
THE INTERDEPENDENCE Of FAMILY RELATION- 
SHIPS Mary Willcox Glenn @ 
ETHICS OF THE PAMILY James H. Tufts 2 
THE PREVENTION OF WAR - C.D. Broad Yq 
ETHICS aie COMPETITION Homer Blosser. vee ‘A 


Por folkd 1 eee see inside page 


INTERNATIONAL, JOURNAL. OF erHics | 
ae Published for the Editors by er 
- THE) RUMFORD PRESS. 
CONGORD, N.H. 


YEARLY SUBSCRIPTION $2.50: SINGLE NUMBERS 68 CENTS 





INTERNATIONAL JOURNAL OF ETHICS 


Vol. XXV, No. 3, April; 1915 


PHILOSOPHY AND THE NEW JUSTICE 
PATRIOTISM AND HUMANITY. ......0...5.-.5.00..% F. Meuian Srawew. 
NON-RESISTANCE AND THE PRESENT WAR Ratrs Barton Perry 
MORAL EFFECTS OF WAR AND PEACE........¢.0.4. C. Deuiste Burns 
THE WOMAN MOVEMENT AND THE LARGER 
SOCIAL SITUATION 
JUSTIFICATION OF PUNISHMENT 
PERMANENT ELEMENTS IN THE HEBREW 
Epwarp Cuauncer Batpwin 
W. M. Sarrer 


Vol. XXV, No. 4, July, 1915 


PERPETUAL PEACE AND THE DOCTRINE OF 
FRR RAED, oh hes bg Fria das Hah San erseide seta ha Fel J. C. Merepitra 
WHAT IS REALPOLITIK? 
LEGAL THEORIES AND SOCIAL SCIENCE 
BETTING AND INSURANCE 








GE AND PARENTHOOD— 
A DISTINCTION 


ETHICS AND THE STRUGGLE FOR EXISTENCE ........:. J.C. Frten. 


Vol. XXVI, No. 1, October, 1915 


CULTURE AND -DILETTANTISM WITH THE FRENCH. ..... C. G. Sxaw 
THE CONVERSION OF ROUSSEAU 

THE MORAL RESPONSIBILITY FOR WARS 

WHEN PEACE BREAKS OUT 





The Standard 


A magazine published to promote ethical thinking and to encourage 
better ways of living. Monthly, October to May. 


15 cents a copy. One Dollar a year. 
Edited by the Fraternity of Leaders of American Ethical Societies. 
Free sample copies from 
American Ethical Union, 2 West 64th St., New York City. 














THE INTERNATIONAL 
JOURNAL OF ETHICS 


JANUARY, 1916. 


THE FORCE OF PRECEDENTS IN INTER- 
NATIONAL LAW. 


JAMES PARKER HALL. 


O MANY persons, the incidents of the present war 
doubtless demonstrate the complete breakdown of 
international law as a system of rules binding belligerents 
against their wills in any important particulars. To such 
persons any argument to the contrary may seem only an 
exhibition of audacious casuistry unworthy of serious 
attention; and perhaps the more conversant such persons 
may be with the minutiz of the subject the more likely 
they are to hold this opinion. Nevertheless, I venture to 
think that so pessimistic a view arises rather from some 
misunderstanding of the true function of precedents and 
usages in the making of law than from any actual and 
widespread ‘‘scrapping”’ of well-established principles. 

Let us waive any discussion of the nature or sanction of 
those rules of public international law which will not be 
enforced in the courts of a natior ~ zainst the commands of 
its own municipal law or in opposicion to its own military 
practices. Let us assume—what is of course very debat- 
able—that such rules are to be treated by us really as law, 
on the same footing as the law of Illinois or of England, 
some parts of which may also be temporarily or even for 
long periods actually unenforced or unenforcible in the 
Vol. XXVI.—No. 2. 149 
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courts of certain localities (e.g., the criminal law against 
Sunday liquor-selling in Chicago, or against husband-killing 
over wider American areas). 

Now, whence come both the law of Illinois and these 
rules of international law just mentioned? Essentially 
they are derived from the same kind of sources. Modern 
Anglo-American municipal law! is derived from five sources: 
legislation, custom, judicial precedent, professional opinion, 
and public policy. 

In the case of Illinois the governing legislation (written 
law) consists of the federal Constitution and treaties, the 
state constitution, valid acts of Congress and of the state 
legislature, similar acts of various municipal sub-divisions 
of the state, and a great variety of rules and orders of 
various tribunals, boards, commissions, and departments 
of the state and federal governments, having minor or 
incidental legislative powers. In the absence of any 
common legislature for independent nations the corre- 
sponding sources of the really international parts of inter- 
national law are treaties. Where an applicable treaty has 
been broken it is quite correct, of course, to speak of a 
violation of international law. Many treaties, however, 
are not applicable between hostile belligerents, or are only 
applicable under conditions that may not exist; and of 
course both the applicability and the interpretation of 
treaty provisions may be disputed. 

Custom, which is generally believed to be the source of 
most early law, plays a very subordinate part in the forma- 
tion of modern unwritten municipal law. The early 
customs which had the force of law were all long ago so 
declared by judicial decisions, which, under Anglo-Ameri- 
can legal usage, speedily came to be themselves regarded 
as the immediate authority for future decisions following 
them, and to-day, when prompt resort to the courts is so 
easy and common, it is extremely rare that any custom 





1 By “municipal law” is here meant, of course, all of the domestic law of the 
jurisdiction in question, whatever its source or the extent of its applicability. 
It has no reference to the special rules governing municipalities. 
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becomes so well-established in advance of litigation as in 
itself to be the source of a new and independent rule of 
law. Custom still has an important function in the inter- 
pretation and application of various general rules of law, 
like those for discovering the meanings of contracts, the 
intentions of parties, the reasonableness of conduct, and 
so forth, but it is almost wholly confined to this incidental 
service. In international matters, however, custom is 
still a considerable source of law. Nations cannot be forced 
into courts against their wills, and arbitrations dealing 
with general questions of international law have been 
comparatively rare, so that upon many subjects the volun- 
tary usages of nations constitute the principal or most 
persuasive sources of authority. It should be observed, 
however, that customary law, whether municipal or inter- 
national, must be based upon a clear consensus of actual 
practice—not merely upon a body of opinion that such 
practices ought to exist, and that the existing practice 
must have included cases whose essential facts are either 
like those of any new one alleged to be within the custom 
or at least not so different that any substantial reasons can 
be given for the application to them of a different policy. 
Otherwise, the argument in regard to a new case is not 
based upon custom, for the new situation being essentially 
novel has not yet become the subject of custom, but is 
attempted to be based upon analogy to a custom, and may 
of course be met by counter-analogies and by various 
arguments based upon alleged professional opinion or 
public policy. 

Judicial precedents are in Anglo-American usage the chief 
immediate source of municipal law, even where the ulti- 
mate source has been something else. Thus, a rule may 
have originated in custom, professional opinion, public 
policy, or even in a statute, but, once it has been declared 
in a judicial decision (in the case of a statute taking the 
form of an interpretation of the legislative meaning), 
succeeding cases of like import are almost certain to be 
decided upon the authority of the previous decision, which, 
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by frequent references of this character, finally becomes not 
only practically but theoretically almost as fixed a part 
of the law as even a statute that it interprets. On the 
continent of Europe no such effect is theoretically attrib- 
uted to judicial decisions, but in recent years the greatly 
increasing citation of former decisions by the courts with 
a visible reluctance to depart from them has made the 
difference in practice between the Continental and the 
Anglo-American systems one of degree only. Similarly, 
judicial precedents in international law have great weight 
as authorities, especially where rendered by nationally 
impartial tribunals composed of recognized experts in the 
subject. Precedents of this character, however, cover 
far less of the field of international law, particularly in 
regard to the practices of war, than they do of municipal 
law. Such precedents, whether of international or of 
municipal law, are subject to the same limitation as those 
of customary law explained in the preceding paragraph: 
they make law only for succeeding cases whose essential 
facts are so little different that no substantial reasons can 
be given for their being governed by a different policy. 
The courts in deciding cases can exercise no general power 
of abstract lawmaking for the future. Such power, under 
modern conceptions, is reserved for legislative processes 
only. The courts do, of course, truly make law (despite 
fictions to the contrary), but they do so only as incidental 
to their judicial function of deciding actual controversies, 
and have no power to lay down binding rules beyond the 
fair necessities of the case at hand.? Otherwise the dis- 
tinction between legislative and judicial lawmaking is 
blurred or disappears. Moreover, judicial lawmaking 
(it is thought) is necessarily retroactive, as it must apply 
to controversies originating in the past rules presently 
deduced or evolved as applicable to such controversies, 





2 We are not concerned here with the power of courts to make rules of pro- 
cedure for the future, a function truly legislative in its nature but which for 
various reasons of history, convenience, and policy may be exercised by 
judicial tribunals. 
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and this affords another reason for limiting its scope. So 
runs the reasoning of our Anglo-American lawyers, which, 
whatever may be thought of its cogency, commands well- 
nigh universal professional assent. 

Professional opinion is a source of law of much less 
importance in Anglo-American usage than upon the con- 
tinent of Europe. There the opinions of academic jurists 
(especially where they agree, which, however, appears 
seldom to be the case) are given great weight upon doubtful 
questions by the courts. Upon a few topics, like procedure 
and conveyancing, where public policy is ordinarily of less 
importance than professional custom, our courts have 
often deferred to expert opinion, and in other fields a few 
text-writers of unusual merit or reputation have exercised 
considerable influence, but in the main it is exceptional 
for the decisions of English or American courts avowedly 
to be based upon non-judicial opinion. Doubtless such 
opinion has always had more influence than has been 
judicially admitted. In the field of international law 
expert opinion has played a larger part than it has in the 
common law, partly on account of the influence of the civil 
law countries which have participated in the work, and 
partly because actual custom and precedents have left so 
many questions unsettled and without means of authorita- 
tive settlement. This latter circumstance has also greatly 
increased the range of plausible conjecture by experts. 
Important questions of municipal law are almost certain 
to be forced into the courts soon after they arise, and a 
decision one way or the other tends to clear the air of the 
defeated theories, for no one can long seriously maintain 
that the law is something which the courts are patently 
deciding in actual controversies that it is not. But, in the 
absence of any internationally binding authority upon 
many important questions of international law, rival 
experts may announce and adhere to the most conflicting 
theories with the greatest confidence and pertinacity. More- 
over, it is natural and common to find experts influenced 
by the interests of their own countries. The consensus of 
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English opinion, for instance, regarding the pressure that 
may properly be exerted by sea-power, is quite different 
from that of German or American opinion. Expert opin- 
ion, therefore, though undoubtedly a valuable source of 
international law over a wide range of topics, is to be 
accepted with a good deal of reserve where it has not yet 
been actually adopted in practice. 

Public policy as a source of law remains to be briefly 
considered. In municipal law. cases occasionally arise 
containing factors so novel that they are not fairly covered 
by any existing statute, custom, or judicial precedent, and 
about which there is no consensus of professional opinion, 
or, if such an opinion exists, there are also substantial argu- 
ments the other way. Such cases are decided by courts 
according to what they think are the best interests of the 
community, expressed in some appropriate principle and 
limited in its future application as explained in the para- 
graph above discussing judicial precedents. Where anal- 
ogies exist, as is usually the case in any developed system 
of jurisprudence, they are frequently referred to as prece- 
dents, so that the decision is often ostensibly based upon 
established principles instead of appearing in its true light 
asanewruleoflaw. This is due to the lingering persistence 
of the historical fiction that judges never make law but 
only bring to light pre-existing rules of law, to judicial re- 
luctance openly to assume the responsibility of lawmaking 
forced upon courts by the necessity of deciding according 
to some rule all cases brought before them, and often 
to the genuine difficulty of deciding when there are ele- 
ments of sufficient novelty in a case properly to take it 
outside the binding force of existing precedents. Once the 
new decision is made, however, and the new principle 
declared, succeeding judges usually do not hesitate to 
admit its novelty and to comment upon the circumstances 
of its adoption. 

Similarly, new circumstances produce new rules of inter- 
national law, however much this may be masked or denied 
by an insistence upon old analogies. Owing to the fact 
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that in international affairs there is no common arbiter to 
which controversies may at once be referred for a decision 
that will be enforced, changes in international law wear at 
first an appearance of lawlessness foreign to equally im- 
portant changes in municipal law. And yet in its essence 
the situations are very similar. An individual, deeming 
some invention or altered social need or custom to have 
rendered inapplicable to his situation some existing rule of 
law, so acts as to invade the rights of another as they would 
have been before the invention or social change, and, when 
sued, accepts the challenge and fights the matter out in the 
courts, which may finally decide for or against his conten- 
tion. He ventures the experiment, however, in advance 
of any authoritative change of rule, and by his venture 
itself raises the question of a change and perhaps succeeds 
in securing it. In international matters a nation may do 
the same—but, owing to the lack of compulsory tri- 
bunals for the decision of such controversies, years or even 
generations may elapse before it can be said that the pro- 
posed change has become effective or has been defeated. 
For instance, the so-called ‘‘rule of 1756,’’ involving the 
question of the right of a belligerent in time of war to throw 
freely open to neutrals a right to trade between its unblock- 
aded ports not open to neutrals in time of peace, is still 
internationally unsettled after one hundred and fifty years, 
and at the Conference of London in 1909 it was impossible 
to secure any agreement upon the point between the prin- 
cipal maritime nations of the world. To those who disagree 
with a proposed innovation, the individual or nation seeking 
to establish it appears arbitrary and lawless, but the real 
condemnation or vindication of such experiments must 
rest with the result. If finally sanctioned by the courts 
or by international practice or acquiescence, the attendant 
uncertainty and controversy must be treated as the birth- 
pangs of the new rule. 

Now let us apply these generalizations regarding the 
sources of law to two of the great questions of interest to 
America raised by the present war: the German submarine 
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warfare, and the British interdiction of sea-borne neutral 
commerce with Germany. 

Before the invention of the submarine there was a general 
consensus of opinion and of past practice to the effect that 
enemy merchant vessels should not be sunk if they could 
be taken to port by their captors, and that their crews and 
passengers should be saved upon surrendering. There 
was a dispute as to whether neutral carriers of contraband 
might be sunk at all or not, before being brought to a prize 
court, but their crews and passengers were of course to be 
saved. Two questions were really raised by the German 
submarine campaign: (1) Are the conditions of modern 
warfare so different from those of the past that substantial 
reasons can be given for the non-application to them of the 
old rules as a matter of binding precedent? (2) Assuming 
that the submarine question has sufficiently novel elements 
to free it from being governed solely by past precedents, 
how should it be fairly decided as a new question? 

Addressing ourselves to the first of these questions as it 
presented itself in the spring of 1914, it may be remarked 
that the rules which limit a belligerent in the conduct of 
military operations represent a compromise between the 
demands of humanity or of neutral interests and those of 
military efficiency, and that in general the line is drawn at 
a point which does not under normal or typical conditions 
represent any serious sacrifice of the effectiveness of mili- 
tary operations. The older rules of naval warfare in 
question illustrate this. Before the advent of the sub- 
marine, one or the other of two belligerents was usually 
speedily driven from the sea, so that, although an occa- 
sional raiding cruiser of the weaker party might have oper- 
ated a little more effectively if it could have sunk a few 
enemy merchantmen without caring for their crews, yet 
such raids would have had no appreciable effect upon the 
outcome of the war. Moreover, when these rules gained 
acquiescence, ships were of wood and did not sink rapidly 
even when vitally hit, no merchantman could seriously 
endanger an armed assailant, the attacking vessel could 
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accommodate captured merchantmen crews and could 
stand by for some time to take them on board without risk 
from wireless calls for help, all ships were slow, and it was 
unusual for any large or decisive amount of munitions of 
war to be carried by sea from neutrals to belligerents. 
The observance of the older rules, therefore, never operated 
to deprive one belligerent of any really important military 
advantage which their violation might have given him. 

At the beginning of the German submarine campaign, 
every one of the considerations just mentioned had appar- 
ently ceased to exist. It looked as if the submarine could 
not be driven from the waters most frequented by British 
shipping, and as if its operations there might be of tre- 
mendous military significance. Merchant vessels were 
commonly of steel and sunk rapidly when torpedoed. 
The submarine was slow, weak defensively, and could 
easily be destroyed by a light rapid-fire gun on a merchant- 
man, or by ramming if it came to close quarters. Wireless 
calls could summon help from fast vessels over a wide area. 
And finally, in a war that gave every evidence of being won 
by the possession of superior quantities of munitions, 
preparations were under way to ship from America 
enormous amounts of war material to the Allies. More- 
over, the Germans had at least plausible grounds for claim- 
ing a violation of the older rules by the British orders for- 
bidding food to be shipped to German civilians through 
neutral ports, and their submarine campaign was in part 
sought to be justified as a retaliation for this. Disregard- 
ing the latter element, however, could it not fairly be said 
that the balance of neutral and military needs and advan- 
tages had been so much changed by the physical conditions 
of twentieth century warfare that the older rules had not 
the force of binding precedents, and that the entire situa- 
tion ought to be reconsidered in order to formulate a new 
rule fair to all interests under the new conditions? 

Various analogous cases suggest themselves as illustra- 
tions. In the field of the common law, for instance, no 
general principle has been better settled for hundreds of 
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years than the right of a landowner to exclude physical 
intrusions into his space, whether above or below the sur- 
face of the ground, or to forbid the causing of disturbances 
there injurious to his own operations. Yet when the case 
arose of a strong electric trolley current interfering with a 
weak telephone current underground, in an effort on the 
part of each to use the earth for part of its circuit, it was 
held that each must protect itself and that the circumstance 
that the interference took place under ground appropriated 
to the use of the telephone company did not affect the 
matter. The nature of the right in question—the use of 
the earth for a return current—was so novel and the policy 
of making it a common privilege was so strong that none 
of the numerous analogies of the ordinarily highly priv- 
ileged right of land ownership were thought applicable. 
No part of the older law was overruled to reach this 
result. It was simply not a precedent for the new situation, 
which called for a new rule. Similarly, there is probably 
no doubt that a landowner to-day would be powerless to 
recover for the trespass of airships in his space high above 
the earth, despite the oft quoted maxim that he is owner 
not only usque ad Orcum but usque ad coelum. For several 
generations the law has disabled a creditor from holding 
a surety after giving time to the principal debtor without 
the surety’s assent, but these decisions have recently been 
held inapplicable to the modern surety company which 
makes a business of suretyship. The early law of marine 
insurance required the insured voluntarily to divulge all 
material facts known to him about the risk, but when fire 
and life insurance later arose this rule was held inapplicable 
to situations so different, though subject to a similar con- 
tract. Nor are like illustrations wanting in the field of 
international law itself. Before the Russo-Japanese war 
expert opinion was quite unanimous that a belligerent 
could not take measures which would imperil innocent 
neutral commerce on the high seas, and the mines which 
were freely used in that war on the open seas met unsparing 
condemnation from the commentators. Both belligerents, 
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however, refused to pay for any damage done to innocent 
neutral shipping by these engines, and when, in Convention 
VIII dealing with the subject, an attempt was made to 
have them forbidden at the Hague Conference of 1907, it 
was impossible to muster a majority against their use on 
the high seas, so convinced were the weak naval nations 
of their utility and economy. What a peace conference, 
dealing with the subject matter, will not forbid, can 
scarcely be considered contrary to international law. 

It might well be thought, therefore, that, in insisting 
upon a more unrestricted use of the submarine than of the 
former commerce-destroying cruiser, Germany was not 
really violating established principles but was denying 
their applicability to so novel a situation and was seeking 
the establishment of new principles for the latter.* Grant- 
ing, then, that the question was entitled to examination 
de novo, was the suggested German solution a fair one? 
Was the Lusitania entitled to no different treatment than 
a freighter loaded with munitions? Were both or was 
either properly subject to being torpedoed without notice? 

The final answer to these questions must be pragmatic, 
so long as wars continue. If the submarine finally proves 
an invincible foe of a strong above-seas naval power, and 
if the military advantages it would otherwise give cannot 
ordinarily be obtained under the rules that have restricted 
cruiser attacks upon commerce, it is fairly certain that a 
new set of rules will be evolved adapted to the needs of 
this new arm. At present it seems likely that no sweeping 
modifications of the older rules will prove necessary. Ex- 
perience and the progress of invention have very much 
altered the aspect of the essential facts as they appeared in 
February, 1914. The use of various ingenious devices 
apparently will enable a vigilant adversary to keep its 
waters nearly free from submarines—they are not invinci- 
ble. The submarine has been improved. It is faster now 





3It may be mentioned parenthetically that the official presentation of the 
German case left much to be desired both in form and substance. In places 
it was extraordinarily tactless and stupid. 
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than the ordinary ship and can overtake a vessel that flees 
when ordered to stop. It is equipped with guns capable 
of shell-fire that will sink or disable a merchantman, and 
with wireless apparatus by which it can hail an enemy at a 
safe distance. Thus a year’s experience has both greatly 
reduced the prospective advantages of submarine warfare 
and has rendered it easier for the submarine to secure the 
fruits of a successful surprise without excessive risk to 
itself or to non-combatants. It could not to-day be seri- 
ously contended that such an exploit as the unwarned 
sinking of a great passenger liner would in any ordinary 
case be necessary to assure its capture by a submarine, 
and the extraordinary cases are too few to be of real mili- 
tary significance. However arguable may be the necessity 
of subordinating considerations of humanity and of neutral 
interests to measures of vital or serious military importance 
to a belligerent, it must be admitted that short of this the 
former should be paramount.‘ This is the basis of the 
whole structure of the law of war. Doubtless a submarine 
must be allowed to sink captures, and to compel those on 
board to take to boats (at least where this may be done 
with a fair chance of safety), but the present state of inven- 
tion and experience gives no warrant for greater liberties. 
Indeed, it might forcibly be urged that, in the absence of a 
cargo containing substantial quantities of munitions (or 
perhaps of absolute contraband, if this be not defined too 
widely), a submarine should not be allowed to sink a liner 
when this would expose large numbers of innocent passen- 
gers to substantial peril in small boats. The modern 
growth of oceanic passenger service is entitled to be taken 
into account in striking that balance of conflicting interests 
which is the basis of law. 





* Measured by such a test the various Zeppelin raids upon England seem 
wholly unjustifiable. No sane person could claim for them any real military 
significance except as an act of terrorism, and, even admitting terrorism to be 
a justifiable expedient where there is some likelihood of its producing a mili- 
tary advantage, if this war has proven anything it is that civilized men under 
arms cannot be terrorized. Children and barbarians may be successfully 
frightened by unfamiliar noise and destruction, but not men disciplined by 
modern civilization. 
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How stand the sweeping interferences of Great Britain 
with neutral commerce in the war? Are they plain viola- 
tions of undisputed rules, or may they too be justified, at 
least tentatively, as efforts to secure new rules adapted to 
a situation too novel to be really governed by the older 
precedents? 

During the last two hundred years the doctrines of 
“blockade” and of ‘‘contraband”’ had been rather fully 
worked out. A port or coast was legally blockaded when 
so guarded by enemy vessels as to render ingress or egress 
by sea impossible without grave danger of capture. A 
blockade gave the right to stop all sea-borne commerce of 
every description and to capture all vessels trying to evade 
it. In the eighteenth century it was thought the block- 
ading vessels had to be so near together that there was risk 
from cannon fire in passing between them, but this rule 
was gradually relaxed until, after the introduction of steam, 
it was admitted a valid blockade might be maintained by 
vessels usually out of sight of land and of each other. The 
federal blockade of the southern states during the Civil 
War was thus maintained. But blockading operations 
by a squadron a few miles below the horizon constitute 
to-day a “‘close blockade,” and the military inventions of 
the past fifteen years have made such blockades things of 
the past. Submarines, mines, destroyers, airships, and 
wireless telegraphy have rendered impracticable any 
blockade save at great distances by a naval force adequately 
opposed by these modern weapons. 

The configuration of the North Sea, however, is admir- 
ably suited to a distant blockade of German ports. The 
strait of Dover may be sealed and the gap between Norway 
and Scotland readily closed by cruisers in constant wire- 
less communication. Absolutely to forbid all passage, 
however, would bottle up the commerce of the neutral 
states of Norway, Sweden, Holland, and Denmark, as well 
as of Germany, and the international legality of this is 
denied. To blockade only against commerce actually 
bound for German ports would be of little avail, as the 
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cargoes would be consigned to an adjoining neutral state 
and then transhipped to Germany, and British and Amer- 
ican decisions agree that no breach of blockade can be 
committed save by goods destined to enter enemy territory 
through the blockaded approach. No formal blockade of 
German ports has therefore been declared or is likely. 

The doctrine of contraband entitles a belligerent to 
stop neutral commerce in certain articles bound for an 
enemy port even though there is no blockade. For this 
purpose three classes of articles have long been recognized: 
(1) Absolute contraband—those of use only or chiefly for 
war, like munitions, armed ships, and the like; (2) Condi- 
tional contraband—those largely used in both war and 
peace, like food, horses, money, and clothing; (3) Free— 
those never directly used for military purposes. Absolute 
contraband can be seized at sea under all circumstances; 
conditional contraband when it is actually destined for 
military use or consigned to the enemy government; and 
free goods may not be seized at all, in the absence of a 
blockade. 

Various controversies have arisen in the past. One of 
the most notable was during our Civil War over the status 
of contraband shipped from neutral European ports to a 
neutral port in the Bahamas, there to be transhipped to 
Confederate ports. Was the contraband subject to seizure 
by the United States while passing between the two neutral 
ports? Our courts decided that it was, contrary to the 
prevailing opinion of European experts, and this view has 
since been generally adopted in practice by belligerent 
governments, though professional opinion has always been 
much divided upon the question. Our courts also held 
that neutrals goods ultimately destined to a blockaded port 
might be seized for attempted breach of blockade while in 
transit between two neutral ports prior to the actual 
attempt to elude the blockading squadron. These exten- 
sions of the doctrine of ‘‘continuous voyage” were bitterly 
criticised by neutral shippers at the time but were rigorously 
enforced by our fleet and courts, and after consideration 
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the British government refused to protest on behalf of its 
shippers, thinking the doctrine advantageous to a strong 
naval power. The stoppage of absolute or conditional 
contraband bound for Germany via a neutral European 
port is of course justified under these decisions. 

But Great Britain has gone much further than this. 
She has greatly enlarged the list of absolutely contraband 
articles by including staples like food, oil, copper, rubber, 
and cotton, which normally minister largely to civilian as 
well as to military needs; and finally she has forbidden all 
neutral trade with Germany by sea, even through neutral 
ports, by ordering the seizure of all goods of German origin, 
destination, or ownership, of no matter how innocent a 
character, if purchased after a certain date. Such goods, 
however, are not confiscated, which is the ordinary fate of 
contraband, but are to be detained until the close of the 
war or until other orders for their disposition are made by 
the government. 

The original food order was justified by the British gov- 
ernment on the ground that the seizure or control by the 
German government of foodstuffs virtually caused all 
grain going to Germany to be really consigned to the gov- 
ernment, in which case it was properly treated as absolute 
contraband. The other additions to the list of contraband 
have been defended on account of their paramount military 
importance, despite their concurrent civilian use. In the 
case of a war not seriously threatening the vital supplies of 
a nation, the distinction is rational between the military 
importance of a cargo of flour or copper consigned to the 
German military authorities and one consigned to mer- 
chants in Berlin for sale to civilians; but, if we assume so 
great a shortage of provisions or metal in Germany that a 
diminution of imports for civilian use will substantially 
affect the amount available for military use, which of 
course eventually must come from the common stock of 
the country if direct military imports are cut off, we can 
understand that the interdiction of civilian imports will 
have a marked military effect in a war of some duration. 
Vol. XXVI.—No. 2. 2 
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Moreover, when an entire country is mobilized for war as 
are France and Germany, the whole able-bodied male 
population subject to military service, and every energy of 
industry and transportation subordinated to military ends, 
a very different situation is presented from the wars of the 
past two hundred years when no such masses of men were 
under arms supported by the centralized energy of power- 
ful nations. It is not easy to say that practically the 
entire population is not contributing to the efficiency of 
military operations, and so may not be proceeded against 
as by an enormous siege; and if supplies may be lawfully 
kept from entering German ports, ought the rule in good 
sense to be different when they are shipped to Germany 
through a place that by geography and business usage is a 
German port though actually located in Holland? On 
the other hand it may forcibly be urged that if Germany is 
deprived of the advantage of using Dutch ports as bases of 
hostile operation against England, because they are in 
neutral territory, it is not fair to deprive her of the inci- 
dental benefits of this neutrality by virtually blockading 
them against supplies for Germany. On the whole it may 
well be thought that the triumphs of modern chemistry 
and the needs of modern warfare justify considerable 
additions to former lists of absolute contraband, and that 
the rule of the future is likely to be that any article may be 
so classified which is of great military importance and not 
also indispensable to civilian needs. This would legalize 
present British practice as to contraband except in the 
case of food, which, as stated above, is at least ostensibly 
defended upon another ground, though the German govern- 
ment has offered to let imported food be distributed to 
civilians without governmental intervention. It may be 
doubted whether the right to stop civilian food supplies 
entering neutral ports will find a permanent place in the 
revised international codes of the future. 

The more sweeping British order cutting off all neutral 
trade intercourse with Germany even through neutral 
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ports purports to be issued as an act of retaliation against 
various alleged international offences of Germany. The 
right of a belligerent to retaliate in such a manner as to 
prejudice neutrals as well as his adversary is a controverted 
one, and the arguments are by no means all on one side 
despite the recent very able presentation of the American 
case upon this point. Suppose, for instance, it were ad- 
mittedly illegal for belligerent A to destroy the cargoes of 
ships of neutral X bearing food to civilians of belligerent 
B, but suppose A constantly did this, and neutral X could 
not or would not effectively restrain A’s misconduct. Is 
B obliged to suffer this continuing disadvantage, due to 
the misconduct of A and the passivity or powerlessness of 
X, without retaliation, or may B similarly interfere with 
X’s shipments to A, at least without further liability than 
the payment to neutral shippers for the cargoes thus seized? 
Surely such an argument cannot be dismissed as without 
reasonable basis, whether it ultimately prevails or not. 
How far such retaliation may go, however, as regards 
neutrals, and what relation it should bear to the offence 
against which it is aimed, are questions of great difficulty 
to which at present no definite answer can be given with 
any assurance. 

May the British order, however, be justified upon the 
more general ground that under modern conditions national 
finances are of such great military importance that a 
belligerent’s overseas trade may be totally destroyed in 
order to cripple its pecuniary resources? There is not a 
little suspicion that this is the real motive of the British 
policy, and of course it is intelligible enough. If cotton, 
under present conditions, is so important an element in 
equipping an army with explosives that it may properly 
be declared absolute contraband despite its widespread 
civilian use for other purposes, why may not the whole 
foreign trade of a belligerent be likewise proscribed to cut 
off the business profits which will enable it for a longer 
period to maintain that army as a military weapon, espe- 
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cially in a war of such magnitude that it is patently a con- 
test of resources and endurance? In the only previous 
analogous situation of modern times, the Napoleonic wars, 
this weapon was used, and its effectiveness was undoubted, 
as was its hardship on neutrals. More or less academic 
commentators have since generally agreed that such prac- 
tices were illegal, but what was actually done then in a 
world struggle and proved effective is its own potent argu- 
ment for doing again in a like contest. If we admit the 
legitimacy of the argument of effectiveness, and it is futile 
to deny its great weight in practice, the strongest objection 
to this bold position must be that in this particular struggle 
the profits from German non-contraband sea-borne trade are 
little likely to tip the scale one way or the other. No matter 
what its resources, Germany cannot get by sea what it 
most needs, for such articles are all on the present contra- 
band list, and most of them it cannot get from its neutral 
neighbors by land because they cannot or dare not spare 
them. The profits it would make from non-contraband 
trade by sea are a drop in the bucket compared to the pres- 
ent enormous expenditures, and such profits could not 
buy any vital necessity which Germany cannot now use if 
it wills. To forbid dyestuffs and toys from coming to 
America and harvesting machinery from going to Germany 
seems far more vexatious than productive of any real 
military result. Except as a retaliatory measure it appears 
to wear the guise of an act of commercial terrorism unwar- 
ranted by even the changed conditions of the twentieth 
century. 

This mode of examining two of the questions raised by 
the war may readily be extended to many others, and in a 
large proportion of them there will be found elements of 
such novelty as readily to distinguish them from the older 
cases relied upon as precedents. Viewed in the light of 
history and of the nature of the process of unwritten law- 
making, the present controversies do not so much evince 
a disregard for existing international law as they do the 
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need for new rules to meet novel situations, and the strug- 
gle to fashion them has the deepest interest for those who 
realize how much of our law has thus slowly emerged from 
the pressure and conflict of contending social forces. 


JAMES PARKER HALL. 


UNIVERSITY OF CHICAGO Law ScHOOL. 
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NEUTRALITY AND INTERNATIONAL LAW. 


AMOS 8S. HERSHEY. 


HE gigantic attempt now being made by the Teutonic 
Powers of Central Europe to secure more “elbow 
room” through the use of stupendous military force raises 
some important problems in international relations. 
Among these problems is that of determining, if possible, 
the degree of the flexibility or rigidity of international law 
under the circumstances of this war. Should neutral 
powers, in their interpretation of the law of nations, acqui- 
esce in German methods of warfare? What stand should 
neutral states take in the face of the efforts of the belliger- 
ent powers to override or change the existing rules of inter- 
national law? For example, should they admit the plea of 
military necessity entered by Germany in justification of 
her violation of Belgian neutrality? Should neutral states 
have protested against the military policy of “frightfulness’’ 
practiced by German armies during the invasion of Belgium 
and France? Could the United States admit such claims 
as that of Great Britain to strain the existing law of con- 
traband and blockade or the German effort to ignore the 
old and well-established rights of visit and search at sea? 
Were we obliged, at the behest of the central powers, to 
yield the right, sanctioned by existing law and custom, of 
selling war munitions to the allies? 

In order to discuss these questions intelligibly, it seems 
necessary first to come to some decision as to the origin, 
nature, and purpose of the law of nations, as also to form 
some idea of the relation between international law and 
such kindred subjects as international ethics, international 
comity, and international policy or diplomacy. 

For the sake of clearness, let us attempt to define and 
explain these terms. 

International law is that body of principles, rules, and 
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customs which are binding upon the members of the inter- 
national community of states in their relations with one 
another. It is the common and conventional law of 
nations based partly on treaties or express agreements, 
but mainly on tacit consent and a more or less conscious 
imitation or following of precedents. The common or 
customary law of nations is no less binding than are the 
conventional sections of international law. It forms the 
older and intrinsically the more important part of the 
subject, and it is more deeply rooted in the habits, senti- 
ments, and interests of mankind. Much of customary 
international law may be said to have the double sanction 
of long-established usage and treaties. Such general 
treaties or world agreements as the Declaration of Paris 
of 1856 and the Hague Convention of 1899 and 1907 may 
even be said to constitute a species of international legis- 
lation. 

International morality deals with the principles which 
should govern international relations from the higher stand- 
point of conscience, justice, or humanity. Without cer- 
tain standards of international morality, international law 
could not exist, and many of its principles (as e.g., respect 
for treaties, which may be deemed at once a moral and legal 
obligation) are conditions essential to stable and friendly 
international intercourse. Although the law of nations is 
based largely upon a sense of justice and equity, inter- 
national morality is by no means identical with interna- 
tional law; for the law of nations fails to condemn certain 
practices and principles (as e.g., the right of conquest) 
which are clearly at variance with proper standards of 
justice and humanity, and it includes many rules (such 
as those governing neutral rights and duties) which origi- 
nated in interest or utility rather than in morality. 

International comity relates to those rules of courtesy, 
etiquette, or good-will which are or should be observed by 
governments in their dealings with one another on grounds 
of convenience, honor, or reciprocity. Such are, for 
example, the extradition of criminals in the absence of 
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extradition treaties; the observance of certain diplomatic 
forms and ceremonies; and the faith or credit given in one 
state to the public acts, records, and judicial proceedings 
of another state. 

International policy or diplomacy in the wider sense 
relates to objects of national or international policy and 
the conduct of foreign affairs or international relations. 
Diplomacy is usually based upon considerations of expedi- 
ency or national interest rather than upon those of moral- 
ity, humanity, or justice. Though its aims and methods 
are seldom confessedly illegal or immoral, it must be 
admitted that in times past its conduct has been frequently 
animated by the spirit of Machiavelli rather than by that 
of Grotius, 7.e., it has been governed by ideals based upon 
interest rather than upon a sense of justice. It is not 
sufficiently realized that the law of nations occupies a 
relatively small section within the wide circle of interna- 
tional relations. It only occupies that portion which has 
been reduced to positive rules and regulations. Beyond 
the well-cultivated field of international law there still lie 
vast and but partially explored regions where motives of 
interest and expediency prevail rather than ideals of law, 
justice or morality. In these regions of international 
policy or diplomacy, statesmen, acting in the supposed 
interest of the nation, exercise a wider discretion and feel 
themselves less bound by legal checks and moral standards 
than within the much narrower circle limited by definite 
rules or binding customs. The frequent abuse of this 
freeglom is one of the causes of the war. 

Let us now examine a little more closely the nature, pur- 
pose, and fundamental basis of international law. 

We shall assume that the guiding motive or purpose of 
international law, as of international relations in general, 
is or should be the satisfaction of collective needs and 
interests. Social utility or adaptability to group interests 
and inter-groupal relations are or should be the final test 
of the rules governing international relations. 

Like the state itself, international law is ultimately based 
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upon the innate or inherited sociability of human nature 
directed by specific human needs and group interests. 
Man, though he be a fighting animal almost constantly 
engaged in a desperate struggle for existence with his 
environment and often at war with his fellows, is also a 
social and political being who has long since learned that 
mutual aid or co-operation and organization are at least as 
essential to human well-being as are struggle, rivalry, and 
competition. 

Ever since their first appearance upon this planet, men 
have apparently lived not in isolation, but in more or less 
hostile or friendly groups which have formed ever-widening 
circles (families, hordes, clans, village communities, cities, 
states, nations, confederacies, etc.) within which the prac- 
tice of mutual aid or co-operation has largely supplanted, 
or at least modified, the habit of struggle and rivalry. 
This habit or practice of co-operation within groups was 
gradually extended to inter-groupal relations, until it now 
includes all civilized states, races, and nations, and appears 
to be entering upon its final stage of world organization. 

In international relations this solidarity or interdepend- 
ence of interests, based on a human need for co-operation 
and organization, has stimulated the growth of customs 
based largely on precedent and has led to the formulation of 
rules and: agreements which have as their purpose the 
maintenance of durable communal interests and peaceful 
intercourse even in time of war. It has given rise in 
modern times to the conception of a community, family, or 
society of states, the members of which, while retaining a 
certain degree of so-called sovereignty or independence, 
are legally and morally bound to observe certain rules, 
customs, and principles of international intercourse. 

True it is that the rules of international law are some- 
times vague, ambiguous, or doubtful; that they are vari- 
ously interpreted at different times and in divers places; and 
that their enforcement lacks a certain sanction which is 
present in the case of municipal or state law. It is also 
true, as already stated, that the law of nations only attempts 
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to regulate a relatively small section within the wide circle 
of international intercourse. It does not, for example, try 
to regulate international trade, and within the broad circle 
of international policy or diplomacy, there are untraversed 
regions, where statesmen are free to exercise a large dis- 
cretionary power. 

One such unexplored region is that surrounding the law 
of neutrality or the domain of neutral rights and obliga- 
tions. 

Neutrality has been defined as ‘‘the condition of those 
states which in time of war take no part in the contest, but 
continue pacific intercourse with the belligerents.’’ It 
consists in certain fairly well-defined rights and obligations. 
These prescribe total abstention from certain acts (such as 
the sale of warships or the fitting and sending out of mili- 
tary expeditions); the observance of a formal impartiality 
in cases where indirect assistance is permissible (as in that 
of the sale of munitions and war supplies); and the tolera- 
tion by neutrals of the exercise of certain belligerent rights 
(such as the exercise of the rights of visit and search and 
of capture under certain circumstances). 

In the eyes of the international jurist, neutrality is a 
status or condition and consists in the observance of the 
law of neutrality. This law is composed of certain rules 
and regulations which are, historically speaking, largely 
the result of precedents and of a series of virtual compro- 
mises between the conflicting interests of neutrals and 
belligerents. From the standpoint of the jurist, the con- 
ception of ‘‘benevolent” neutrality is a manifest absurdity 
or contradiction in terms. 

From a common sense point of view, however, a neutral- 
ity which permits a country like the United States, while 
debarred from trade with Germany, to be made an impor- 
tant base of supplies to the allies during this war is either 
no neutrality at all or a neutrality which is highly benevo- 
lent to the allied cause at least in its effects, if not in 
intention. 

No government has perhaps ever made a more sincere 
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attempt to be ‘‘neutral” than has that of the United 
States during this war. The neutrality of Germany during 
the Russo-Japanese War was confessedly benevolent 
towards Russi1. But the United States government has 
been perhaps excessively rigid in its observance of neutral 
obligations, though less stern in its insistence upon its 
rights. Why then this impression shared by many who 
are not pro-German in their sympathies that our con- 
duct has been unneutral? 

Is it not because the popular idea of neutrality is much 
broader and more comprehensive than the legal conception 
thereof? The popular idea seems to imply an attitude of 
indifference and isolation involving a total abstention from 
acts which might be of material assistance to either side; 
or else a non-committal attitude of impartiality which 
would make the impossible attempt to hold even the 
balance of indirect assistance between the opposing belliger- 
ents. 

In the first place it should be made clear that we are 
under no obligation to remain neutral in this or any other 
war. As an independent state, we have a right to declare 
our neutrality and to have our neutral and sovereign rights 
respected by the belligerents. They in turn may require 
from us the correct fulfillment of our neutral duties, as 
laid down in the law of neutrality. 

Whether we shall decide to act the part of neutral or 
belligerent is a matter of policy like any other question 
which should be decided primarily from the standpoint of 
what we deem to be our essential and permanent interests. 
These interests we believe to be coincident with those of 
humanity at large. 

If we decide to remain neutral, we still have the right to 
act in accordance with our conception of our own vital 
interests and from humanitarian or moral motives outside 
the immediate sphere of our legal obligations. So, for 
example, after an impartial investigation, we might well 
have protested against the atrocities in Belgium and France 
and we might well protest against the senseless Zeppelin 
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raids or war on non-combatants which Germany is waging 
in England. Were American citizens killed or seriously 
injured in these murderous nocturnal expeditions, we 
should probably feel obliged to do so. 

Our right to furnish munitions of war for delivery to any 
of the belligerents is too well established to deserve dis- 
cussion in these columns. It has the sanction of a Hague 
Convention as well as of long-continued and well-estab- 
lished custom, and the Austrian note of protest on this 
subject was nothing less than a piece of impudence which 
met the answer it deserved. Whether we should have the 
right to place an embargo on this trade during the present 
war, except as an act of reprisal, may be open to question, 
but the safer and wiser policy would seem to be to continue 
in the exercise of our undoubted rights. In addition to 
war loans, it is the most effective way in which we may 
assist the cause of liberty, justice, and humanity without 
violating the law of neutrality. 

The plea of military necessity entered by Germany in 
justification of the violation of Belgian neutrality is one 
that must be resisted at all hazards. Were it admitted, 
all neutral and treaty rights would be insecure, and the 
very foundations upon which rest stable and peaceful inter- 
national relations—the independence of states and respect 
for treaties—would be undermined. Yet, we were not 
legally bound to protest against this brutal action of Ger- 
many’s at the outset of the war, though it is one of the 
things which should make us extremely cautious and wary 
in our dealings with her in the future. 

To what extent may international law be changed or 
modified by belligerents in the pursuit of victory? Or to 
what degree may the discovery or invention of new 
methods and implements of warfare necessitate a modifica- 
tion of existing usage or custom? 

Here it is perhaps well to distinguish between modifica- 
tions in the application of existing rules and changes in 
fundamental usages or principles. Additions to the list of 
contraband are within the formal rights of the belligerents, 
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provided neutral powers are duly notified. Modifications 
of conditions under which great ocean steamers may be 
visited and searched by taking them into port are a source 
of considerable delay, expense, and annoyance to neutrals, 
but they are not necessarily a violation of fundamental 
rights. 

Great Britain’s straining of the law of contraband, 
blockade, and continuous voyage in some respects may be 
‘illegal, indefensible, and ineffective,’’ but such innova- 
tions are largely the logical and perhaps necessary develop- 
ment and extension of previously existing principles and 
practices. We do well to support our views by long and 
labored arguments and to protest against all practices 
which we regard as unfair or illegal. But as a possible 
future belligerent and certainly as a growing sea power with 
an ever-increasing navy and an extensive sea-coast which 
could hardly be effectively blockaded even by the methods 
employed by Great Britain, it might be wise for us to 
sanction at least some of these innovations. 

The above considerations do not apply to that portion 
of the British argument which seeks to justify such and 
similar practices on grounds of mere expediency or as 
reprisals. The expediency of one nation cannot be regarded 
as a guide for another, and reprisals which injuriously 
affect neutrals can never be regarded by them as justifiable. 

Quite otherwise stands the case against Germany. In 
the case of the Lusitania and the other merchantmen 
torpedoed without warning by German submarines, our 
rights are unquestionable and unimpeachable. American 
citizens and other non-combatants were massacred while 
on board common carriers engaged in lawful voyages on 
the high seas—the common highway of nations. The 
rights of these carriers were not, however, absolute. They 
were subject to the belligerent rights of visit, search, and 
capture; and, under the circumstances in which Germany 
finds herself—being unable to take her prizes to a safe 
port—they were even subject to destruction, provided the 
ship’s passengers, crew, and papers were saved. 
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In submarining these vessels without warning and thus 
imperiling the lives of non-combatants, Germany com- 
mitted not only an unpardonable offense against the law of 
nations, but a hideous crime against humanity. In these 
cases she did not even attempt to exercise the duty of visit 
and search—one of the oldest and best established customs 
of the modern law of nations. She did not merely modify 
or extend the scope of existing rules and regulations, as has 
been done by Great Britain in her new applications of the 
law of contraband, blockade, and continuous voyage, but 
she wholly ignored a fundamental principle of international 
law. It is almost on a par with her violation of the neu- 
trality and independence of Belgium. Besides this, there 
are involved in these violations important questions of 
international ethics. 

In view of Germany’s attitude toward considerations of 
law, justice, and humanity, it is a question of international 
ethics, whether the United States, as the leading neutral 
state, should not long since have declared Germany an 
international outlaw and refused further converse with her. 
But, having chosen to remain neutral, we have a right to 
consult our own interests which in this case are identical 
with those of humanity-at-large; and, while preserving a 
rigid attitude toward her of cold and formal neutrality, 
render to the allies all the assistance permissible outside 
the narrow limits of the law. 

Amos 8. HERSHEY. 


UNIVERSITY OF INDIANA. 
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HUMAN NATURE AND THE STATE. 


HAROLD CHAPMAN BROWN. 


INCE the oldest of our philosophic traditions, the form 
of the state has always been understood as a con- 
sequence of human nature. Whether we look at Plato 
harmonizing its elements to exhibit that large-scale justice 
which is to furnish a mirror to the soul of man, at Aristotle 
adapting the different forms of polity to the needs of 
race or environment, at the Roman founding the jus 
naturale, or at Hobbes guarding against the innate depravity 
of man that the church had discovered, it is everywhere 
human nature and its needs that is in question. But 
human nature has not always been understood in the 
same fashion, and of late years we have been under the 
domination of an idealism, not without suggestiveness, 
perhaps, which has read nature after the analogy of man 
and substituted for a naturalistic history, a teleology, 
astounding in its blind optimism and manifesting an ever- 
increasing sterility when mated with the practical problems 
of social life. But while human nature has been thus 
extended to cosmic process and become something less 
than human, by tortuous ways of scientific progress 
verifiable knowledge has been accumulating and we are 
now in a position, as never before, to see through the 
glass, although still darkly, and in the light that penetrates 
to us to revise once more our conception of the nature 
and function of the state. 

The need of such revision is everywhere apparent. 
Read, for example, Mr. Graham Wallas’ ‘‘Human Nature 
and Politics,’”’ or Mr. Wells’ ‘‘Social Forces in England 
and America,’”’ and see the complex factors in modern life 
that confront a state, to control or to respect, and that 
extend its necessary jurisdiction far beyond the limits of 
detail that any social contract theory or metaphysical 
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conception of man ever dreamed. And even the problems 
of tradition, when they have survived, have not escaped 
transformation. We can no longer represent man by 
egoistic instincts, as seeking his own gain at the least 
expenditure of effort, as seeking pleasure and avoiding 
pain, or even as a rational animal, for he is each of these 
things and their opposites and more than these things. 
Precisely what, we must turn to the psychologists to find 
out. 

The acts that can be ascribed to the original nature of 

man are curiously simple compared with the complex 
lines of conduct that are built up from them but it will be 
not without profit to note briefly these simple acts, before 
we turn to the more complex behavior that is the chief 
material for our conclusions. Professor Thorndike writes: 
‘‘Any man possesses at the very start of his life—that is, 
at the moment when the ovum and spermatozoon which 
are to produce him have united—numerous well-defined 
tendencies to future behavior. Between the situations 
which he will meet and the responses which he will make 
to them, preformed bonds exist. It is already determined 
by the constitution of these two germs, that under certain 
circumstances he will see and hear and feel and act in 
certain ways. His intellect and morals, as well as his 
bodily organs and movements, are in part the consequence 
of the nature of the embryo in the first moment of its life. 
What a man is and does throughout life is a result of 
whatever constitution he has at the start and of all the 
forces that act upon it before and after birth. 
The behavior of man in the family, in business, in the state, 
in religion and in every affair of life is rooted in his un- 
learned, original equipment of instincts and capacities. 
All schemes of improving human life must take account 
of man’s original nature, most of all when their aim is 
to reverse or counteract it’? (Educational Psychology, 
Vol. I, pp. 1-4). 

When this original nature, however, first falls under 
our observation it is already somewhat modified by the 
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results with which its first responses have been met and 
by the fact that these tendencies are usually led to co- 
operate in multitudinous combinations. Nor are they 
to be covered by the stock phrase ‘‘adaptation to environ- 
ment,” for in them, as well as in the forms which they 
take through chance education, nature is neither always 
right nor always wrong. Through them adaptation must 
come and although the statistical totality must be favora- 
ble—to quote Thorndike again—“It will be a great 
advantage if thought about the life of man can be advanced 
to a level of description which will exclude teleological 
lists having as their themes such mythical potencies as 
the ‘instinct of self-preservation,’ which makes you stay 
alive—the ‘social instinct,’ which makes you construct 
a society,—the ‘parental instinct,’ which makes you treat 
your flesh and blood so as to favor them in all ways,—the 
‘religious instinct,’ which makes you believe in a world of 
spirits,—‘constructiveness,’ which makes you build up 
all sorts of edifices,—‘ destructiveness,’ which makes you 
tear all sorts of edifices down,—or ‘fear,’ which makes 
you avoid danger” (loc. cit., p. 15). Rather there are 
certain concrete situations to which individuals are sensitive 
and to which some form of response is made but the 
character of the response may well vary, even to closely 
similar situations, with different conditions of the respond- 
ing organism. 

If one were to follow the precedent set by social philoso- 
phers and write a fictitious history of political origins, he 
must remember that men did not first live in solitude 
and then come together through some impulse toward 
gregariousness, for all characteristics of original nature 
have presumably been present to a degree in him and 
operative through the geological epochs needed for the 
evolution of the man we know. Also genuinely primitive 
association must have been blind, without forethought 
of advantage to those participating. Its modes of life 
were crystallized into habits, transmitted by informal 
education and tradition from one generation to the next, 
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and stamped with the effect of environmental stimulus 
on individual aptitudes. Gradually, however, individuals 
must have felt a dawning consciousness of advantages 
accruing to them from association especially when their 
native endowment and external conditions had thrust 
them into privileged positions, and the effort to increase 
those advantages that had been discovered was the first 
self-conscious political activity of man. Indeed all po- 
litical history might be written as the effort of an ever- 
increasing number of individuals, who begin to see ad- 
vantages to themselves in organization, to modify the 
social structure so that these advantages may be increased, 
thus tending to transform the state from an organization 
for the benefit of a ruler or of privileged class, to an organi- 
zation for the service of all of those participating. 

With such an origin the first aspect discerned in the 
dawning idea of a state is the idea of power, power to 
enforce the rulings of dominant individuals and power 
to protect its people from other peoples. One has only 
to read the advice of Frederick the Great to his nephew 
or the utterances of the present Kaiser to recognize how 
fully this idea of power is still established as the dominant 
character in certain modern states. 

Frederick the Great writes: “‘My kingdom, by its nature, 
is military, and, shortly speaking, it is only by its assistance 
that you can hope to sustain and aggrandize yourself. 
It is necessary, therefore, that your attention should be 
fixed on this’ (Confessions). In his “First Proclamation 
to the Army on the Day of His Accession,” the present 
Kaiser said: ‘“‘I would direct your gaze to my grandfather, 
who stands before the eyes of all of you, the glorious war 
lord, worthy of all honor—a spectacle more beautiful 
than any other. . . . So we are bound together—I 
and the army—so we are born for one another, and so 
shall we hold together indissolubly, whether, as God will, 
we are to have peace or storm.” Or again from Frederick’s 
Confessions: ‘‘ . . . never be ashamed of making al- 
liances, and of being yourself the only party that draws 
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advantage from them. Do not commit that stupid fault 
of not abandoning them whenever it is to your interests 
so to do; and especially maintain vigorously this maxim, 
that stripping your neighbors is only to take away from 
them the means of doing you a mischief. . . . These 
politics may be reduced to three heads, or principles. 
The first, self preservation and aggrandizement, according 
to circumstances. Second, alliances never to be made 
but for one’s own advantage. And the third, to make 
one’s self respected and feared in the most difficult times. 
bs When Prussia, dear nephew, shall have made 
her fortune, it will be time enough for her to give herself 
an air of fidelity to engagements and of constancy. 

I have already told you, dear nephew, that politics wih 
villainy are almost synonomous terms and I told you the 
truth. Should it be necessary to make a treaty with 
other powers, if we remember that we are Christians, 
we are undone.” 

This philosophy is more fully articulated than it would 
be in the mind of a primitive chief but it is not essentially 
different in form. In last analysis, the function of such 
a state is positive for the ruler alone. It works for his 
personal welfare but is negative for the populace to whom 
it is merely a means of warding off evils either from without 
or from their fellows. However, the very organization 
necessary for these functions leads to a transcending of 
the whole conception. The ruler must return favor for 
favor to those whose strength approaches his own and a 
hierarchy is created about him to the members of which, 
according to their station, certain advantages accrue, 
whence is derived the fateful intuition that a social organiza- 
tion may be of positive advantage to others beside its 
head, an intuition presented and lost, reappearing with 
various degrees of clearness in different epochs of human 
history. We recall the supreme genius of Plato in recogniz- 
ing that the stability of the state could only be assured 
by a controlled education of its citizens and that it might 
be necessary to invoke the ‘‘noble lie’ where it seemed 
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conducive to the highest good. Fortunately for human 
progress, rulers, although they have rarely been afraid 
of lies, noble or otherwise, have not always shown the 
keen sense for the potency of educational control evinced 
by Plato. 

If the state is not a premeditated affair but it has been 
the experience of all people to awaken gradually to the 
fact that they, with their fellows, have become members of 
some more or less organized aggregate of men, there must 
be much inertia of habit and custom to overcome before 
they can individually consider the desirability of this status 
or seek to modify it for the better. But no more effective 
stimulus could have been brought to bear upon men than 
the hierarchy of force with its appeal to envy, admiration, 
and the native hostile responses to the scorn of superiors. 
Add but to this the idea of the power of organization which 
must come, even if obscurely, from the efforts of a ruler 
to obtain efficient service and a social revolution is prepared. 
Then, once the idea that the state might be a form of or- 
ganization beneficial to all is assimilated, the absolute 
centering of the power in the ruler, as maintained by 
Hobbes’ hard contract theory, begins to totter. A prin- 
ciple like Locke’s, that the will of the majority must be 
law, takes its place and the appeal of an oppressed people 
to heaven to enforce their will is sanctioned. 

Comte’s law of the three stages seems to find here a 
real exemplification. From the concept of the divine 
right of kings, we pass to that of a metaphysical universal 
will. To the German metaphysicians, perhaps to Hegel 
more than to any other, was it given to reinterpret political 
institutions as a realization of that ideal of freedom which 
seemed to men newly emancipated from tyrannous domina- 
tion, the highest goal of life and the fullest embodiment of 
the moral ideal. But unfortunately the freedom was 
abstract and the human nature that was satisfied was not 
our human nature. The struggle is only commencing that 
may lead us to sounder positivistic thought and help us to 
transform the state into an institution for man as he is, 
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so that he can become man as he ought to be, or at least 
get some further light upon the ideal defining what ‘man 
as he ought to be’ actually means. 

Metaphysicians are yet far from this. Consider the 
formalism of Mr. Bosanquet, for example. ‘‘The state,” 
he writes (p. 189), ‘‘as such, can only secure the performance 
of external actions,” with the consequence ‘‘that only such 
acts (or omissions) should be enforced by the public 
powers as it is better should take place from any motive 
whatever than not take place at all. When, that is, we 
enforce an act (or omission) by law, we should be prepared 
to say, granting that this act, which might conceivably 
have come to be done from a sense of duty, now may 
come to be done for the most part from the fear of punish- 
ment, or from the mechanical tendency to submit to 
external rules (attended by the practical inconveniences of 
insensibility, half-heartedness, and evasion which attaches 
to acts so enforces), still so much depends, for the higher 
life of the people upon the external conditions at stake, 
that we think it worth while to enforce the act (or omission) 
though our eyes are fully open to the risk of extended 
automatism” (p. 194). In other words, will is conceived 
as dependent upon motives which are something wholly 
private and shut off from external influence. Analo- 
gously, the state has also its motive, to further the realiza- 
tion of the best life, and is primarily a will, or abstract 
power that can be considered wholly apart from the 
motive. 

But this is not the worst. If individual liberty is the 
condition of moral action, interference of the state involves 
a paradox. Mr. Bosanquet recognizes this and brings his 
most subtle logic to extricate himself. ‘‘The promotion of 
morality by force is an absolute self-contradiction” (p. 
192). If morality depends upon freedom how can inter- 
ference with freedom be a means of attaining it? The 
answer made is, only if interference can be interpreted as 
adding positive powers, that is, as Green had already said, 
“Every law and institution, every external fact maintained 
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by the public power, must be judged by the degree in 
which it sets at liberty a growth of mind and spirit.” 

The state is only in its rights when it forcibly ‘hinders 
hindrances’ to the best life or common good. 

We are saved from a paradox that threatened inner con- 
tradiction but at what cost to the empirical value of our 
philosophy? To execute a murderer may possibly be 
considered as to hinder a hindrance to the best life but 
does it set ‘‘at liberty a growth of mind and spirit”? Is 
it so easy to be sure that all the regulations of business 
that it is found expedient to impose are a genuine means to 
mental and spiritual growth? Perhaps all such things 
can be so interpreted, but the situation seems to me one 
peculiarly conducive to sophistry and confusion. It may 
be godlike to see the one in the many but I doubt the real 
virtue in confusing the many within the one. Before 
accepting such an interpretation it is worth while to look 
sharply at the postulates on which it is based. 

In brief space, it would be impossible to examine ade- 
quately such fundamental ethical concepts as those of 
motive, will, and freedom. Consequently, I must appear 
dogmatic and present their characteristics as they appear 
to me, psychologically understood, and depend on em- 
pirical reference to carry my point. In the first place, 
only those acts can be called voluntary that are determined 
by ideas of their consequences. The idea in itself, however, 
is not a motive but may become one if it excites feeling of 
desirability or aversion. The act of will appears as a 
natural response of original human nature, as modified 
by education and environment, to an ideally anticipated 
consequence of the action. But not all actions voluntary 
in this sense have the attribute of moral freedom. A line 
of conduct may be voluntarily entered upon because any 
other line of conduct seems to lead to an outcome distinctly 
undesirable; and no one would feel free in such a situation. 
Practically, however, many problems have several solu- 
tions that are, or at least, seem, equally satisfying, in 
which case we feel free in making a choice. At last analy- 
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sis we should find in all such cases that the satisfactions 
are not absolutely equal but at least we have here a choice 
worked out on the basis of selection from goods rather than 
avoidance of evils. But one would hardly assume a free- 
dom of choice when the alternatives were all undesirables. 
In general, the less determinate of our choices we find our 
feeling of impulsive seeking or avoiding, the more ready we 
are to attribute freedom to them. 

It is not unfair to ask whether freedom so understood 
psychologically has any peculiar value in moral and social 
life. The concept is often overworked but in a sense 
close to the old adage that “‘freedom is opportunity” its 
value remains, for a civilization is certainly more healthy 
when its participants may exert their energies in the effort 
to realize socially practicable desires rather than in the 
effort to avoid anticipated ills. 

But to return from our excursus to the problem of state 
control. It might seem at first sight that Mr. Bosanquet 
is right in asserting that the motives of conduct lie outside 
of the state’s power except in so far as the state can render 
laws effective by exciting fear of the consequences of dis- 
obeying them. However, I do not believe that this is 
quite true. It is a dogma in political philosophy that men 
are first forced to obey laws and then the prescribed line 
of conduct becomes a habit so that enforcement is no longer 
necessary except in exceptional instances. But at best 
this could only be true of the monarchically organized 
state. In a government like our own, laws aim at being 
rules of conduct that shall express the most expedient 
mode of action for everyone concerned and a successful 
law is obeyed primarily because the expediency has come 
to be recognized by those concerned. If force is behind it, 
its aim is primarily to restrain the unbalanced whether 
their fault lies in ignorance or abnormality. In other 
words, we hope to see our laws educative and believe that 
they should lead to the recognition of ideas and the estab- 
lishment of genuine motives in men. The external com- 
pelling power which is the core of Mr. Bradley’s and the 
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absolutist’s state is becoming merely its negative aspect. 
A political philosophy based on the above psychology must 
interest itself more in ideas than in will and instead of 
being interested in the state as the embodiment or expres- 
sion of a general will, it will seek to find underlying it 
fundamental ideas, the source of its power and the deter- 
miners of its limitations. 

The concept of a general will is the metaphysical survival 
of the concept of power in men’s thinking. To supplant, or 
rather to transform the significance of it, we must introduce 
a different conception, perhaps that of organization. And 
while there is nothing new in looking upon the state as 
primarily an organization, yet it is true that the gradual 
education that men have undergone in social life has only 
recently led to a recognition of its supreme value and a 
partial appreciation of the wide range of situations in 
which the capacity to organize may be advantageous. To 
define the state as a form of organization instead of as an 
embodiment of a general will has that supreme significance 
of shifting an emphasis. There is a world of difference 
between the conception of man dominated by a power the 
aim of which is to restrict his activities for his own good, 
and the conception of man as member of an organization 
the acts of which he sanctions because of advantages that 
he has come to recognize may be gained by so doing. 

It is no longer true that the state, as such, can control 
the external forms of conduct only. Mr. Bosanquet feels 
this empirical difficulty. ‘It would be an exaggeration,” 
he writes (p. 197), ‘‘to call such external conditions as, 
e.g., first-rate educational apparatus, mere negative con- 
ditions of the best life. The difficulty springs 
from the fact, that the state, as using compulsion, is only 
one side of society, and its action is only one side of social 
action. . . . If first-rate educational apparatus is 
called into existence by a state endowment, the first- 
rateness of the apparatus is not due to the compulsion 
applied to tax-payers, which rather, so far, negatives the 
action of intelligent will as such, but it must be due, in one 




















HUMAN NATURE AND THE STATE. 187 


way or another, to the fact that first-rate ability in the way 
of devising apparatus was somewhere pressing for an out- 
let, which, by a stroke of the pickaxe, so to speak, the public 
power was able to provide for.”” But this explanation, it 
seems to me, is a rather severe strain on Mr. Bosanquet’s 
concepts. The bare creation of an endowment is not the 
sole act of the state, for the state must also select those 
who are to administer it and impose limitations on their 
jurisdictions, and this requires intelligence. Indeed the 
whole difficulty seems to be rooted in a survival of the 
faculty psychology and the consequent effort to separate 
feeling, intelligence and will as independent capacities. 

Once the psychological situation is understood, the state 
can no longer be merely ‘‘one side of society” and if there 
is any meaning in the signs of the times, it seems to be that 
the activities of the state are gradually extending themselves 
throughout our social life in such a fashion that it is an 
ever-increasing problem to distinguish between public 
and private affairs. If we conceive the state primarily 
as an organization, the question is merely as to how far 
the operation of an organization, unlike a great corporation 
only in that it depends on the voted sanction of its constit- 
uents, can operate more efficiently than relatively inde- 
pendent individuals and organizations independent of the 
voice of their constituents, and it will take time and 
experience in particular cases to find this out. Radical 
reforms are chiefly at fault in assuming @ priori a conclusion 
that only experience can demonstrate. 

We are in need of a new political philosophy. Through 
a long lapse of years, man has sought to exhibit the state 
as a rational institution suited to his needs, but since the 
days of ancient Greece he has done little more than 
dialectically justify the forms of institutions that his 
history had already brought into being. A full realization 
of the practical powers of intelligence is as new as the 
epoch of applied science, a matter of a century or so, and 
it was only from reflection on this achievement that man 
began, in the last century, to dream of the possibility of 
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applying science to political control. The Leviathan is 
dying and in its place is arising a conception to supplant 
that monster state as a more rational and positive means 
to human welfare. 

A first consequence is that the masses can no longer be 
looked upon as a means for the realization of a state-idea. 
They have become creative participators and must be 
educated in co-operation to fulfil that function. With the 
growing provinces of state control, the ancient and honor- 
able doctrine of rights is in jeopardy. Naturally, men 
freed from the absolute dominion of the state of Hobbes, 
sought a clear definition of the extent to which the state 
might interfere in their affairs. The traditional rights 
of life, liberty and the pursuit of happiness appeared and 
are conserved even under Mr. Bosanquet’s concept of 
the state having primarily the moral purpose of removing 
hindrances to the best life. Yet to accept them, is to 
involve us in a complex dialectic for the semblance of 
justification of our daily punitive practices, a specious 
need that a philosophy conceived from our point of view 
would have never generated. 

If the state is no longer a person or a general will in any 
other sense than would be a self-controlled corporation, its 
fundamental principle must be to enable all men to profit 
by the special abilities of their fellow men as well as their 
own, and men’s rights can be defined, but not specified, 
as just treatment in all matters, where justice appears as 
proper balance much as in the great Republic of Plato. 
But limitation on the scope of the state’s practical activities 
can only be placed by the limitations of practical knowl- 
edge and the phase of development which human nature 
has attained—psychological factors that tend to render 
certain provinces of life best managed by individual 
initiative and not by collective control. But these limita- 
tions are not immutable. With greater scientific knowl- 
edge and the practical applications that follow from it, 
the provinces where collective action can advantageously 
enter may be capable of indefinite extension, and human 
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nature when we pass beyond the original and naive respon- 
ses of man to environment, which are of little direct social 
significance, may be modified almost without limitation, 
for even fundamental instincts can attain vicarious satis- 
faction or the direction of their expression be modified 
by the cultivation of other and conflicting instincts and 
by the power of new, but socially transmitted, habits. 

Also the state cannot be limited to mere external forms 
of control. It must recognize that while these may 
always be necessary, they express its imperfection and 
incompleteness rather than the basic side of its activities. 
The authority of the state should become more like that 
of scientific experts to whom a man submits because they 
know more than he instead of being that of a metaphysical 
power enforcing a moral ideal. But such authority can 
be appreciated and accepted only by educated men; 
therefore, the first function of a state must be to ensure 
its citizens a sound education, a matter rendered difficult 
by our present economic pressure that forces most men 
too early into the world’s work, by our lack of adequate 
psychology and consequent ignorance as to just what a 
suitable education consists in, and by the weight of tradi- 
tions that often warps our present systems from their 
highest efficiency. A striking example of this last is that 
pseudo-patriotism by which so often a people’s history, 
instead of being made a stimulus to critical thinking for 
ideal ends, is made a.sop to their egoism, by a reading that 
shows their activities in peace and war as being, if not 
perfect, at least immensely higher than that of any other 
people. 

Nowhere does our theory of the state present itself in 
greater contrast than in its consequences for the theory 
of punishment. Punishment is the name for certain 
responses to ‘‘annoyers” (cf. Thorndike, loc. cit.) that 
play a fundamental part in the life of primitive man. 
The oldest theory of punishment was an attempt to 
justify this behavior rationally as retaliation or retribution. 
But the more self-conscious one becomes as to the processes 








199 INTERNATIONAL JOURNAL OF ETHICS. 


of social life, the greater the difficulty in finding a satis- 
factory justification for this conception. Nevertheless our 
metaphysicians have not failed to attempt it. By making 
this retaliation a reaction of a system of rights against 
one who shares it, we are told that punishment is a realiza- 
tion of the criminal’s own will and Kant even taught 
that ‘“‘though a society were about to be dissolved by 
agreement, the last murderer in prison must be executed 
before it breaks up” (Bosanquet, p. 227). It was his 
right to be executed. I have always felt, with the un- 
educated man, that this doctrine was too artificial to 
merit criticism. It can only be maintained on the basis 
of a metaphysical conception of a deeper self that is more 
truly the individual than the empirical self that lives 
and functions in the world of men, and to attempt criticism 
of this concept would lead us too far afield in the realm 
of metaphysics. 

With Plato, comes the more reflective consideration of 
punishment as a device to make the offender good, and 
for this end, Plato notes, the judge and the physician must 
co-operate. This suggestion is so eminently sane that I 
can only understand the slight progress that two thousand 
years have made as due to the slow development of scien- 
tific medical and surgical knowledge preceding the most 
recent decades. When Mr. Bosanquet writes that this 
reformation theory ‘‘has a meaning that is unjust to the 
offender himself”’ because ‘‘it implies that his offense is 
merely a natural evil, like disease, and can be cured by 
therapeutic treatment directed to removing its causes” 
but “‘that this is to treat him not as a human being; to 
treat him as a ‘patient,’ not as an ‘agent’; to exclude him 
from the general recognition that makes us men”’ (p. 222), 
I confess to a sense of shock for the point seems to imply 
that we can do nothing to make a man good. Human 
society sinks to a dull routine without co-operative achieve- 
ment in which we can only help by not putting stumbling 
blocks in each others way, or by removing them if they are 
there. 
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The difficulty lies again in the metaphysical apotheosis 
of will, whereas, if a man’s ideas are sound empirically, we 
can trust his will to take care of itself. With idealistic 
metaphysic dropped, it is not a question of a man’s being 
an “‘agent”’ or a ‘‘patient,” for in practice every man 
must be both. Rather the aim is to so organize human 
society that man can exert control over his destiny in 
so far as his knowledge shall give him guidance in the 
realization of the most satisfying ideals he has been able 
to set before himself. Punishment retains then the value 
which established its place in human society as a means 
to deter men from intolerable actions and to force those 
so acting to mend their ways. Our real progress lies 
only in our knowledge as to the means that can be effectively 
used to this end. Capital punishment and prisons do not 
show the desired results and reform is in the air. 

Two types of actions are to be dealt with: (1) the natural 
behavior of the normal human being when subjected to 
unduly severe economic or other pressure as a result of 
injustices in our economic organization, illness, hard luck 
or too limited or perverse education; (2) the behavior 
of individuals in whom certain instincts are by nature too 
strong or too weak and who may be classed as in some 
sense defectives. The great variety and subtlety of 
human differences make the transition from one of these 
groups to the other so nearly continuous that an absolute 
line of distinction cannot be maintained. However, in the 
first class of cases the prime need is some general reform of 
conditions that shall make the occurrence of the situation 
leading to the undesirable act as improbable as possible, 
but as such attainment is often of the nature of an Utopian 
dream, the practical solution lies in recourse to charitable 
or educational institutions. In the second case the 
situation is also complex. If the individual defect is 
slight, the fear of a penalty may effectively be invoked as 
preventative, but with greater defect such fear is practi- 
cally useless and the reformative value of the punishment 
nothing at all. The rational treatment may vary from 
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that of the psycho-therapist to that of the surgeon, or it 
may be unattainable, in which case some sort of segregation 
is indicated. To work out in detail such a theory would 
be apart from our present task. 

We have tried to show that the modern state has become 
something of which most social philosophers have never 
dreamed. In the complexities of social life to-day, the 
old doctrines of rights which seemed so clear to the men of 
the French revolution has not become false but it has 
become to a large extent meaningless since rights for 
which they struggled have become commonplaces and we 
are interested in rights of which they never dreamed, 
organized labor, for example. The limit to the number 
of rights can only be determined through practical settle- 
ment of the limits to the efficacy of public as opposed to 
private control. Our greatest danger seems to lie in 
pseudo-knowledge. To apply knowledge we must have it, 
and only too often under the present rapid advance of 
the sciences, promise is taken for fulfilment and scientific 
applications are proposed where the science to be applied 
does not yet exist. Our attitude toward the future 
demands courage, not the rashness of fools, but the tem- 
perament of the wise experimenter who can make haste 
slowly, ever on a basis of sound knowledge. 


HarRoLtp CHAPMAN Brown. 
STANFORD UNIVERSITY. 
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MORALS AND MANNERS. 


G. A. JOHNSTON. 


ITHIN the last few years our newspapers and 
periodicals have contained, with increasing fre- 
quency, references to the present-day decay of man- 
ners. That this decline in courtesy is real cannot 
be denied. Certainly many of its manifestations which 
were common a generation ago are now as extinct as the 
Great Auk. Nobody deeply regrets that the Great Auk 
is extinct. No doubt it was an interesting bird, but it was 
of no particular value or significance. The popular atti- 
tude towards the imminent extinction of manners is closely 
similar to this. Manners, it is thought, are very nice in 
their own way, and good for people with plenty of leisure, 
like les précieuses de Hotel Rambouillet and l’entourage de 
Louis Quatorze, but an anachronism in these days of “‘ quick 
lunches” and “‘get on or get out.” But on the contrary, 
the truth would seem to be that the decay of manners, if 
there be a decay, so far from being merely an episode (comic 
or tragic) in the drama of human history, is as serious and 
ominous a portent as a decline in morals. I shall try to 
show that the popular antithesis between morals and 
manners is mistaken, and that not a single principle of 
distinction between them is valid, and not a single line of 
demarcation will bear examination. Manners form a 
special and most important department of morals, and thus 
any decay of manners really amounts to moral degeneration. 
This view may at first appear startling and almost para- 
doxical. The plain man cherishes the distinction between 
manners and morals. Morals, he believes, are of the heart, 
manners are only skin-deep. Morality is the expression 
of a man’s inmost character, courtesy a superficial veneer. 
Morals are natural, manners artificial. Morals are spon- 
taneous, manners petrified. Morals are honest and 
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straightforward, manners deceitful and sinuous. The pop- 
ular mind delights in such contrasts as that in ‘The Clois- 
ter and the Hearth’? between the rough, unmannerly 
German who sells good shoes and the smooth, polite 
Frenchman who sells bad shoes. 

But this sharp differentiation of morals from manners 
is really one of those unexamined assumptions which infect 
all our thinking with error. If we take any province of 
ordinary experience, we find that it consists of opinions 
adopted we know not when nor how nor why. We do 
not question these assumptions: often we do not under- 
stand them. They form the mental and moral Gemeingut 
of our age. It is one of the tasks of reflective thought to 
examine these presuppositions. Socrates with his con- 
fession of ignorance and his Maieutic Art, Descartes with 
his method of universal doubt—these are typical of the 
effort of philosophy to test on the touchstone of reflection 
the opinions and prejudices of ordinary experience. 

Before proceeding to examine critically the popular 
prejudice that there is an ultimate difference between 
morals and manners, we may conveniently notice a pre- 
liminary objection to the view which we have suggested. 
Surely, it may be said, you don’t deny that a good man 
may have bad manners, and a bad man good manners. 
Is it not a fact of everyddy experience that the most 
honest men are often the most unpolished? On the other 
hand, it is a truism that your thorough rogue often has 
perfect manners. With the poets, from Virgil and Horace 
downwards, it is a commonplace that the city unites polite- 
ness and rascality, and the country combines boorishness 
and honesty. Again, everybody knows that Mr. A eats 
peas with a knife, but is in great demand as a trustee; 
while Mr. B would embezzle your money, but would be 
unhappy for a day if he cut you in the street. How can 
you, it may be said, run in the face of all this, and say that 
morals and manners are the same? 

In reply to this popular objection, we would point out 
that our view implies that all manners are morals, but 
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not that all morals are manners. Manners constitute 
a special department of morals. No man is altogether 
good. He may be good with reference to one department 
of morality and bad with reference to another. Morality 
involves exceedingly numerous sets of relations between 
persons in different circumstances and in different connec- 
tions. Such is the complexity of human experience that 
it is often the case that a man is good in one department of 
morality and bad in other departments. We call a man 
“good” simpliciter, because on the whole, considering all 
the departments of morality, he is more good than bad. 
Because a man is good in the department of family-mo- 
rality and bad in the department of commercial morality, 
nobody would dream of asserting that one of these depart- 
ments ought to fall outside the realm of morality. The 
proper conclusion is that the man is good qua family-man, 
and bad qua commercial-man. So it is illogical to state 
that because a man may be good in some particular depart- 
ment of morality without being good so far as manners go, 
therefore manners cannot form a part of morals. 

We must now pass on to investigate the grounds on 
which not only common sense but also reflective thought 
has endeavoured to distinguish between morals and man- 
ners. It is clear that the whole question of the relation 
of morals and manners depends on the meaning of morality. 
If we assert that manners fall within the realm of morality, 
we must state clearly what we mean by morality. What 
characteristics distinguish those parts of experience and 
those facts of life which we call moral from others? There 
is general agreement that the science which deals with 
morality has as its subject-matter conduct. Ethics treats 
of conduct, mores, %6n, meurs, Sitten. Now every one 
of these words covers what we currently call ‘‘ manners.” 
By the Greeks and Romans what we name “morals” and 
“manners”’ were not carefully distinguished. Certain 
types of conduct were more ceremonial than others, but 
in so far as they did not occur at random and haphazard, 
but were the expression of a formed disposition or charac- 
Vol. XXVI.—No. 2. 4 
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ter, they could be called “ethical” or “moral.” And 
every translator knows how difficult it is to get one English 
word to render Meurs and Sitten. They include both 
manners and morals. The English language, alone among 
important philosophical languages, excludes manners from 
morals.! 

But the mere fact that the most important philosophical 
languages use the same word for manners and morals 
does not prove that there is no distinction between them. 
There are manyreal distinctions in the world which language 
does not reflect. It is thus prima facie possible that man- 
ners and morals are ultimately different. To determine 
the question it is necessary to analyse the conception of 
conduct. This examination reveals the existence of three 
main characteristics of conduct. 

(1) Conduct involves consciousness. It involves more: 
it involves self-consciousness. In conduct we must be 
capable of having an idea of ourselves as acting. Thus 
from conduct we should probably exclude the actions 
of animals. They are certainly conscious acts, but they 
are probably not self-conscious acts. The animal does not 
have an idea of itself as acting. Do manners involve 
self-consciousness? An attempt to exclude manners from 
conduct may be made on the ground that good manners 
can never be self-conscious. Self-consciousness mars the 
naturalness of true courtesy. But this objection rests on 
an ambiguity in the word “self-consciousness.’’ Self- 
consciousness in the philosophical sense, the sense in which 
we used it in speaking of conduct, refers to that stage of 
reflective rationality which in the process of evolution 





1 Even in English, the word manners was not always restricted to its present 
narrow sense. Bacon, e.g., regularly employs it where modern usage would 
prefer “morals.” E.g., ““As touching the manners of learned men, it is a 
thing personal and individual; and no doubt there be among them, as in other 
professions, of all temperatures; but yet so as it is not without truth which is 
said, abeunt studia in mores.” (Advancement of Learning, p. 51.) And even 
as late as 1721, when Berkeley writes to Percival about his Bermuda scheme, 
he says its object is the “reformation of manners amongst the English in our 
Western Plantations.” 




















MORALS AND MANNERS. 197 


has been attained only by man. On the other hand, self- 
consciousness in common parlance, in the sense in which 
this objection employs it, means excessive or morbid 
awareness of one’s own existence in the presence of others. 
Good manners exclude self-consciousness in this sense, 
but not in the philosophical sense. Manners are possible 
only at the self-conscious or reflective stage. In this 
aspect, morals certainly include manners. 

(2) All conduct implies some end; to this end all actions 
are purposively directed. In all moral acts, some purpose 
to be realised must be present explicitly or implicitly. 
“‘Implicitly,”’ we add, for there are many habitual actions 
which are not consciously directed to any end. If we 
reflected on them, we would be aware of the end to which 
they were directed. But we do not usually reflect on habit- 
ual actions. In them the purpose is only implicitly 
present. But we do not deny to these habitual actions 
the name of conduct. It is clear that on this count also 
the acts of animals are rightly excluded from conduct. 
Experiments with animals tend to show that they are not 
capable of representing an end to themselves, and pur- 
posively directing their acts towards its attainment.? In 
the case of animals, we cannot even say that an end is 
implicitly present. The acts of animals are instinctive 
and impulsive, and not habitual. What then are we to 
say of manners? Are they, like the acts of animals, to be 
excluded from conduct? It seems clear that they should 
not. Manners may be directed to some end. They 
involve intention and meaning. It is true that manners 
as we see them crystallised in ceremonial observance are 
habitual. They are ways of acting which have becone 
petrified, and in general the ends to which they are directed 
are not reflectively present. But all manners in their 
origin are significant, and are directed purposively towards 
the attainment of some end, though through the influence 
of habit and tradition that end often becomes obscured. 





2Cf. C. J. Cornish: ‘Animals at Work and Play,’”’ and W. Mills: “The 
Nature and Development of Animal Intelligence.” 
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(3) All conduct is the expression of character. Conduct 
is a general name for an aggregate of isolated acts: character 
has a certain permanence and stability. Conduct springs 
only from character, and character manifests itself only in 
conduct. From what was said about animals in the last 
paragraph, it follows that they have no character. Can 
we say that manners, like the rest of conduct, are an 
expression of character? Yes, and in precisely the same 
sense. Manners are a most important form of self-expres- 
sion. We commonly speak of a man “giving himself 
away” by some faux pas. A mannerly action in the ab- 
stract, like a moral action in the abstract, is a blank 
cheque. It has no value till it is filled in. All mannerly 
actions and all moral actions owe their peculiar tints, 
shades, tones, nuances to the character which performs 
and informs them. Take the simplest examples. The 
gift of a cup of cold water may be the grudging act of 
a shallow character, or it may be suffused with all the 
glow and warmth of a great soul. In each case the 
action is moral, and in each case it is an expression 
of character. It owes its colour to the character of which it 
is a manifestation. Or take a mannerly action. A man 
of ordinary courtesy, after pulling down the window to 
open the door on leaving the compartment of a railway 
train, will pull it up again before shutting the door. But 
there is all the difference in the world betweeen the ways 
in which the act is done. The act is coloured by the 
character of the man. Manners, quite as much as morals 
in the narrow sense, bear the impress of the character from 
which they issue. 

From this analysis of the subject-matter of ethics, it is 
clear that it is impossible to extrude manners from the 
purview of that science. The consideration of conduct in 
its main implications has revealed no single principle by 
which we can differentiate manners from morals. 

So far, our argument has implied no special view of the 
nature of ethics, and it may be well to point out that 
whatever be the type of ethical theory to which we incline, 
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the results already established will still hold good. The 
various moral theories differ from one another mainly 
on the question of the nature of the ground of moral ap- 
probation. (a) It may be held that approbation rests on a 
sentiment or feeling of some kind. This is the view of 
Hume and in more recent times of Meinong. (b) Or 
approbation may be based on the usefulness or pleasantness 
of the action approved. Varieties of this view have been 
maintained by Hedonists and Utilitarians. (c) The prevail- 
ing Anglo-Hegelian view is that the goodness of actions 
depends solely upon motive, and that the end of action is 
self-realisation. We are not here concerned with the 
question which of these theories is the true one. None 
may be true. But they represent the main types of 
ethical theory, and it can be shown that all of them apply 
to manners as well as to morals in the narrow sense. 
Thus the same considerations which led Hume to hold 
that our approbation of a moral action is based on senti- 
ment induced him to believe that our approval of a man- 
nerly action is similarly grounded. Again, if the usefulness 
or pleasantness of actions constitute goodness, this criterion 
will apply to manners as well as to morals. It is none the 
less certain, though it is not so clear, that on the last theory, 
also, manners fall under the same category as morals. 
The goodness of a moral action depends on the motive. 
It is equally true that the value of a mannerly action 
depends on motive. The motive means the end before the 
mind of the agent. The theory with which we are now 
concerned says that this determines the moral value of 
the action. The motive need not be consciously present 
to the mind of the agent. In habitual actions it is not so 
present. Most mannerly actions are habitual, but in their 
origin they involved some end. Some end and motive 
may be said to be implicitly present in every mannerly 
action. (Sometimes in manners the motive may be 
explicitly present. ‘Two courteous acts precisely the same 
externally may be actuated by very different motives. 
One need only instance the mannerly action of Judas in 
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saluting his Master with a kiss.) So far, then, as these 
typical theories of ethics are concerned, there is no reason 
why we should resile from our view that manners constitute 
a department of morals. 

This may also be supported along two other lines of 
argument. In our analysis of conduct, we decided that 
the term could not strictly be applied to the actions of 
animals. Having made that clear, we may now point out, 
not only that in animals’ actions there are interesting 
analogues of conduct, but also that in these approximations 
to conduct it is difficult, if not impossible, to separate the 
roots of morals from those of manners. The process of 
evolution towards morals and manners is seen most 
clearly in the sex-relationship, because both manners and 
morals involve, in general, a relation; and the most rudi- 
mentary relation is that of sex. Many of these actions 
are certainly adumbrations of what at the human level 
we should call manners or morals. In many cases it is 
impossible to say whether the analogy is more to morals 
or to manners. For example, is the elaborate display 
of the male rainbow-fish of the Ganges, so charmingly 
described by Carbonnier, not quite as much an analogue 
of manners as of morals? Again, in the flashing love-lights 
of the Italian glow-insect (luciola), where the rapid staccato 
flashes of the male harmonise with the longer tremulous 
glow of the female, it is surely not fanciful to see an anticipa- 
tion of courtesy as well as of mere sexual attraction. A 
sceptic indeed he would be who would refuse to see both 
morals and manners implicated in the action of the female 
of a certain species of lamellicorn beetle (lethrus cephalotes), 
in resenting violently the entry of any male but her mate 
into the cavity which they inhabit. 

Among the lowest types of savages, conduct has already 
become explicit, and already has begun a rudimentary 
differentiation of morality into different departments, 
sexual morality, ceremonial morality, religious morality, 
and so on. But in general among savages the various 
departments of morality are always tending to coalesce. 
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The intimate and confused relation of ceremonial, religious 
and sexual morality in a rudimentary state of civilisation 
is well exemplified in the case of such a tribe as the strange 
South Indian people, the Todas.* Perhaps at this level 
it would be more correct to say that morals are a branch 
of manners than that manners are a branch of morals. 
At this stage morality is based on imitation rather than 
reflection. ‘‘ What is customary is right’ is the ultimate 
moral judgment of the savage. Ceremonial morality is 
the most comprehensive form of morality, and other types 
are sub-forms of that. At this level, morality consists 
in imitation, and moral progress in what Tarde has called 
‘‘cross-fertilisation of imitations.”’ 

This brief survey of some factors in evolution just above 
and just below the source of explicit manners and morals 
has suggested that their origin was simultaneous, and that 
the roots from which they spring are the same. But in 
saying this, we must be careful to avoid a gross error. 
Running through the last two paragraphs is a suggestio falst 
which is characteristic of a good deal of anthropological and 
sociological work. This sociologist’s fallacy is found in 
the argument that because two things are found conjoined 
at an early stage of evolution, therefore they must not be 
distinguished at a later stage. Our argument is, I think, 
free from this fallacy. We analysed first morals and man- 
ners, as we find them existing at present. There we could 
discover no real ground of distinction between them. To 
biology and anthropology we turned, not for proof, but 
merely for interesting corroboratory evidence. 

It may be interesting also to mention that, in general, 
by ancient and medieval thought, manners and morals 
were not sharply distinguished. Plato, for example, totus 
teres atque rotundus in his ethical views, did not separate 
them. The undifferentiated unity of both is his ideal. In 
this Plato is the truest expression, as the great man always 
is, of his age and civilisation. Interesting it is also to note 





* See W. H. R. Rivers: “The Todas.” 
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that the medieval church, with all its passion for distinc- 
tions, did not sharply separate morals and manners. 
The official formulation of the seven deadly sins—pride, 
avarice, luxury, sloth, envy, gluttony, anger—covers much 
that comes under the rubric of manners. For the medieval 
church, the important thing was sin, and an unmannerly 
action might be much more sinful than one in the narrow 
sense immoral. Blasphemy against the Holy Ghost is 
rather a breach of good manners than an offence against 
morality. This position with regard to manners and 
morals was deeply ingrained in scholastic philosophy, so 
much so that even in the Ethica of the Belgian Cartesian 
Geulincx, who broke away from scholasticism on most 
points, we find the intimate implication of morals and 
manners. And his interesting Disputationes Ethice contain 
much that belongs to manners rather than to morality. 

From these illustrative and auxiliary lines of argument 
we must now pass to one or two serious difficulties. 

(I) It may be urged against our position that while it 
is true that the attitude adopted to both morals and 
manners is one of approval or disapproval, the nature of 
the approval differs in the two cases. In one case we 
have moral approval, in the other esthetic approval. The 
judgment on morals is a moral judgment, the judgment on 
manners an xsthetic judgment. It is, of course, clear 
that these types of judgment do differ. In the history of 
thought, it was the great error of Shaftesbury and also of 
Hume that they failed to recognise the difference. The 
most important ground of distinction is that the esthetic 
judgment rests upon feeling only, which is subjective and 
private, while the moral judgment lays claim to such 
characteristics as universality and objectivity, which are 
impossible unless the judgment is based on reason. The 
esthetic judgment says ‘‘I like you, and I don’t know 
why.” It depends on a private preference for what is 
conceived to be beautiful, and is guided by feeling only. 
But the moral judgment rests on reason. Its decisions can 
be defended against the appeals of sentiment by reasons 
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which are universally convincing. Is then the judgment 
we pass On manners moral or esthetic? There can be 
no doubt, I think, that it is a moral judgment; but at the 
same time it seems clear that it implies also an esthetic 
element which is absent from the judgments we pass on 
actions in other departments of morality. In making a 
judgment on a man’s commercial morality, for instance, 
the esthetic beauty or ugliness of the action, if it possesses 
these qualities, is quite irrelevant to the judgment. And 
our feeling-attitude towards the man or his action is more 
likely to distort our judgment than to corroborate it. 
But in judging of manners or ceremonial morality, the 
esthetic element is present. The feeling-attitude for 
what is beautiful in manners must be taken into account 
in our judgments on them. Good manners are not only 
morally right, but also esthetically beautiful. Now so 
long as the decisions of the moral and of the zesthetic sense 
agree, it may be difficult to tell whether the resultant 
judgment is chiefly moral or esthetic. To decide the 
question, it is necessary to examine those cases in which 
the moral and esthetic judgments differ in their verdicts. 
These cases are of frequent occurrence. Many things are 
esthetically beautiful which morality condemns, and 
many things which are morally admirable leave the 
gesthetic sense cold and contemptuous. An apparently 
mannerly action may be applauded by the esthetic sense, 
only to be condemned by morality. In such a case the 
moral judgment is supreme, and its sentence must be 
sustained. Morality, as Aristotle said, is architectonic, 
and all other judgments on action are ancillary to it. The 
judgment on manners is ultimately moral. 

(II) A further objection to our view may be pressed. 
It may be said that while morals are spontaneous, manners 
are petrified; while morals are rational, manners are 
traditional; while morals are universal, manners have only 
local or sectional validity. Ina general way, this objection 
has been answered by the whole argument of this paper. 
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But two aspects of it are important enough to merit more 
particular consideration. 

The harsh antithesis between the traditional authority 
of manners and the spontaneous rationality of morals 
rests on certain facts and implies a certain theory. It 
points on the one hand to the fossilisation or crystallisation 
of custom and ceremonial, and on the other to the exuberant 
and effervescent freedom of morality. But the facts in 
the two cases are not parallel. In the first case, the 
reference is to the actual rules laid down by custom; in 
the second, to the self-legislating spirit of the free man. 
When we speak of the petrifaction of manners, we are 
thinking of the meticulous regulations in which the spirit of 
courtesy is often confined. When we speak of the vitality 
of morality, we deliberately close our eyes to the galling 
restraints and restrictions of moral rules. But the spirit 
of courtesy is as free and self-determining as that of moral- 
ity. Thespirit of morality and the spirit of courtesy are 
alike free and spontaneous, though the rules which they lay 
down arerigid. If casuistry be a genuine science, it will ap- 
ply in the realm of ceremonial morality, as in all other depart- 
ments of the moral life. Such a science will employ rules of 
conduct, but it will not cabin or confine the free spirit of mo- 
rality. To the whole moral realm, including the department 
of manners, we may apply Dr. Johnson’s canon of artistic 
criticism, which Fanny Burney has preserved. ‘‘ There 
are three distinct kinds of judges: the first are those who 
know no rules, but pronounce entirely from their natural 
taste and feelings; the second are those who know and 
judge by rules; and the third are those who know but are 
above the rules.” In morals and manners alike, the 
highest class is the third. A man should know the laws 
of morality and the regulations of courtesy; but he should 
also be above those rules. He should be informed by 
the spirit of morality. 

The objection which we are now considering also suggests 
that while morals have a certain universality, manners 
are particular, differing among different classes and in 
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different localities. There is a general agreement, it may 
be said, on matters of morality; but there is no such agree- 
ment with regard to social regulations and rules of honour. 
It must be admitted at once that this is a real distinction, 
though it is a distinction only of degree. It is, of course, 
obvious that the manners of farm labourers differ from 
those of professional men, but a similar difference also 
exists between their standards of sexual morality. Again, 
the courtesy of France differs from that of America, but 
the two countries also diverge widely in their standards 
of commercial morality. And no one who has surveyed 
the range of facts collected in such a book as Westermarck’s 
Origin and Development of the Moral Ideas will attempt 
to deny that among savage tribes there is quite as much 
diversity in morals as in manners. 

All that has been said supports the view that it is 
impossible to exclude manners from the realm of morality, 
though within that realm there are many departments of 
morality and many degrees of moral good. In general, 
an offence against courtesy involves less moral guilt than 
a fault in any other department of morality. This prin- 
ciple may be illustrated in numerical terms by the provision 
in the Salic Law that he who calls a freeborn man a fox 
is fined three solidi, while any one who libels a freeborn 
woman a harlot is mulcted in 188 solidi.« And we some- 
how feel that there is a lack of moral balance in a community 
which regards the refusal to fight a duel as more immoral 
than bigamy. Yet while every moralist would probably 
agree that breaches of ceremonial morality are less heinous 
than offences against, say, commercial morality, it is 
worth noting that a community is often cut to the quick 
by offences against a code of manners, though transgres- 
sions in morals leave it cold. Jesus was crucified because, 
though people could not lay a finger on a single moral 
offence, they were exasperated at him for consistently 
ignoring the conventional standards of the time. The 





* Lex Salica: ed. Hessel. col. 181 sqq. 
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Sophists were unpopular, not because they corrupted 
people’s morals, but because, as Mr. Bosanquet has said, 
they showed such abominably bad form in taking money 
for talking at parties. The reason why Swift’s writings 
were admired and Whitman’s abhorred (though Swift’s 
works are really more immoral than Whitman’s) was 
simply that Whitman shocked people’s manners while 
Swift did not. 

We do not deny that it is possible to distinguish between 
manners and other departments of morality. But all 
the expressions of courtesy fall ultimately within the one 
realm of morality. The moral life is a unity; and a breach 
of courtesy, like an offence in any other department of 
morals, is ipso facto a transgression of morality. 


G. A. JOHNSTON. 
UNIVERSITY OF GLASGOW. 























MATING AND PARENTHOOD. 


WHEN MATING AND PARENTHOOD ARE 
THEORETICALLY DISTINGUISHED. 


ELSIE CLEWS PARSONS. 


N THE July number of this JouRNAL was pointed out 
the need in ethical theory of a distinction between 
mating and parenthood, a distinction latterly ade prac- 
ticable by the use of contraceptives. Taking a few com- 
mon captions as a convenient classification, let us now 
particularize certain effects of this distinction, remarking 
in general that sex relationships will be considered private 
relationships, self-centering, appreciated or depreciated for 
themselves, and that parental relationships will be con- 
sidered public relationships, centering about the child. 


I. Martina. 


The Minimum Age for Mating.—The standards are for- 
mulated in law as ‘‘the age of consent’ and ‘‘the age of 
consent at marriage.”” In many of our states below the 
age of consent at marriage parental consent is required. 

The age of consent is a definition for rape. Below the 
age of consent sexual intercourse is rape—providing, we 
note, as one of the confusions on this subject in public 
opinion, providing it occurs outside of marriage.! This 
confusion is a consequence of the proprietary theory of 
marriage, a theory making tenable the idea that within 
marriage rape is not conceivable. 

Excepting the married below the age of consent from the 
law on rape and validating marriage below the age of con- 
sent at marriage through parental consent are facts which 
point to the interest originally expressed by age regula- 
tions—parental and marital proprietorship.? Age regula- 





1The term marriage will be used throughout in the sense of the legal rela- 
tionship. 

See Howard, G. E. A. History of Matrimonial Institutions, vol. 1, on 
child marriage and age of consent. 
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tions were not at all concerned with the welfare of the 
young person. That concern the rationalizer and the sen- 
timentalist have read into them,’ only characteristically to 
befog the question and put off consideration of the real 
interest, the fact of immaturity. 

Whatever conclusion we may come to when we really 
begin to think about it, analyzing our vague ‘‘too young 
to marry” ideas, the age of consent and the age of consent 
at marriage will be necessarily the same, since they bear 
upon exactly the same relation, the relation between imma- 
turity and sexual intercourse, bearing upon it, too, solely 
from the standpoint of the young person herself or, let me 
add, himself. Parental consent will cease to figure; the 
only obligation of the state or the only concern of the public 
will be the protection of youth. Reformulated and reduced 
to a single term, the age of consent will probably be identi- 
fied with the legal age of majority. 

The Minimum Age for Childbearing.t—It seems unnec- 
essary to go into the reasons why this subject has received 
no direct collective attention, important as it is to the 
public, more important even, since more inclusive, than the 
minimum age of mating. With coincidence between mat- 
ing and childbearing no longer necessary, the minimum age 
to conceive becomes open to discussion. Here again the 
only consideration is the welfare of the individuals directly 
concerned, the potential mother and her child. Should she 
be fully mature or not before she conceives? Mature 
physically or mature in every way? And what position 
is open for collective action? If the state is to pursue the 
policy of eugenic or parents’ certificates,’ the age of the 
parents will be considered, the certificate refused to persons 





3 A parent is better able to choose a mate than the young person, is one of 
their irrelevant contentions. 

‘This subject should be classified obviously under parenthood. It is so 
regularly introduced, however, into discussions of early mating, introduced, 
I may say, to utter confusion, that the better to emphasize its distinction from 
the subject of minimum age for mating, I too am disposed to take it up out of 
order. 

5 More of this subject under parenthood. See p. 212. 
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below the standardized age. Obviously refusal would not 
preclude the birth of children to immature parents, but it 
would help establish a new standard for conditions proper 
for conception, the new standard we shall discuss later for 
illegitimacy. 

Seduction.—In the suit for damages which parents or 
husbands * may bring, the interest is again one of parental 
or marital proprietorship. The breach of promise suit 
brought by the woman herself is the outcome of the same 
proprietary theory—as a matrimonial chattel the woman 
has been damaged and depreciated. As a seller of herself 
in the marriage market she is to be compensated. This 
proprietary theory of betrothal or of seduction is already 
passing.’ It will yield in time to a new conception of 
seduction, to defining it as any deception in courtship by 
either woman or man as to what she or he would take from 
or give to the other. Seduction so defined must be ac- 
counted a private offense, an offense quite outside collective 
jurisdiction. Moreover it is a region where any outsiders, 
even ‘‘family or friends,” may well fear to tread. On the 
other hand, consideration of the conditions which facilitate 
seduction is well within the province of both the family and 
the state, within the province of any educator of youth. 
Knowledge about sex renders the seduction of either women 
or men difficult. In sex relations, if anywhere, ignorance 
and helplessness go together. And yet seduction or be- 
trayal may be due not only to a general ignorance of sex 
but to misplaced trust in a particular manor woman. Ifa 
woman is unwilling to conceive, for a man not to act 
accordingly is a betrayal. To make a man believe that he 
will be the father of a child not begot by him is another 
form of betrayal, a more generally recognized form. As to 
the false promise to support offspring of an union, the 





6 Suit for the alienation of affection. By one of the false analogies society 
so often makes, this suit may also be brought by a wife. 

7 The breach of promise suit has become a mere instrument of legal black- 
mail; but that the law on promise of marriage (or, let me add, on alimony) 
has never been attacked by feminists is an ironical situation anti-feminists 
might well make more of. 
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promise which would correspond under the new regimen to 
promise to marry under the old, let us postpone its dis- 
cussion until we consider in general the parent’s contract. 

Adultery.—Seduction of a woman already mated is an 
affair of the state only when the state endorses the theory 
of marital proprietorship. Nor in the new definition we 
have given the term is seduction any affair necessarily of 
the first mate. If a person is living in adultery, 7.e., in a 
covert relationship, he or she may be practising seduction, 
7.e., deception in love making—or not. Adultery is almost 
as ambiguous a term as marriage. If we continue to use 
it, we should understand it to mean a sex relationship with 
two men or with two women, covert to one or the other 
or to both. The element of covertness is the essential 
feature. Into those subtle questions which covertness 
raises for ethical theory, I would not enter in this discus- 
sion. 

Polygamy.—Adultery in the current definition is not 
necessarily either a covert or a plural relationship. In the 
definition advanced, it is both. For the overt plural 
relationship we are again driven into old terms, for polyg- 
amy as we now use the word may be both a covert and a 
single relationship. Incidentally, let me remark that, when 
we begin to take sex relationships seriously in themselves 
and not merely from the point of view of other relationships 
or of outsiders, we shall realize the poverty and inadequacy 
of our terminology. It is, however, singleheartedness in 
mating we are now discussing. It, too, is a subtle and 
very complex question. Let me merely suggest that, with 
the right to privacy established for sex relations and free- 
dom for self-determination, many of the problems of single- 
heartedness will disappear, its extraneous and artificial 
problems, such perplexities, for example, as protecting in 
the eyes of the public one’s matrimonial honor or dignity 
as well as many of the questions raised to-day in getting a 
divorce. But other questions will of course remain, ques- 
tions arising out of individual differences and individual 
variability, questions of jealousy, questions of habit. And 
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yet even these conflicts, one ventures to say, will be vastly 
mitigated by the principle of privacy in sex relationships. 
With the conditions for privacy more or less formalized 
and their observance a conventionality, with the advertise- 
ment of a sex relationship discountenanced, the spirit of 
monopoly towards another will be condemned, even getting 
the habit of being always with another will be discouraged. 
The causes of jealousy will be lessened. Moreover, under 
natural conditions, singleheartedness, genuine singleheart- 
edness, will be more likely to arouse singleheartedness. 
The monogamist by nature will be less likely to mate with 
one of polygamist tendencies. 

Prostitution.—To this subject I refer in conclusion merely 
to state why I need not refer to it at all. By the new dis- 
tribution of ethical values which we foresee, prostitution is 
little if at all affected, * perhaps because of all sex relation- 
ships prostitution has always been considered for itself. 
At any rate it would seem that, whatever the practical 
conditions in prostitution in need of a collective remedy, 
conditions of preventable disease, for example, or of trade 
in prostitutes, on the whole the theoretical attitude of the 
community needs no reforming. The relation arising in 
prostitution is already adjudged a private relationship— 
except of course where reglementation prevails. In itself, 
subject though it is to adventitious frauds, it is a frank 
relationship, neither man nor woman deceives the other. 
It is an extremely imperfect, 7.e., partial relationship, and 
by all is it so regarded. Social disapprobation, to be sure, 
does not fall equally upon the sexes, but that is because in 
prostitution the sexes do not have corresponding parts. 
In prostitution, men commit an offense against sex, women 
are members of a despised economic caste. Against sex, 





8 Although of all sex topics it is the most under current discussion and of all 
the most subject to attempts to change its values. Collectively disapproved 
of, its reform is, I suggest, a safer subject to discuss than marriage reform; it 
is in discussion as it is in practice a kind of scapegoat for marriage, an outlet 
for the dissatisfaction felt about the collectively approved forms of mating. 
It becomes therefore in contemporaneous plays and novels the object of the 
crassest kinds of sentimentality. 

Vol. XXVI.—No. 2. 5 
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women prostitutes may not be offenders at all, their occu- 
pation being entirely economic. Society’s caste prejudices 
are far stronger than its still embryonic feeling about 
offenses against sex. It is undemocratic of society to 
demean the services it pays for, services it thinks it can 
not get on without and yet does not much value, or to 
segregate any economic class--house servants, clergymen, 
or prostitutes—but it is not strictly a part of a discussion 
of sex ethics to criticise society for its failures in democracy. 


II. PARENTHOOD. 


In considering the minimum age for childbearing, I re- 
ferred to the use of parent’s certificates. In the earlier 
discussion the suggestion had been that parent’s certificates 
take the place of marriage licenses and parent’s contracts 
supersede marriage contracts. More of this substitution. 

Illegitimacy.—The only form of illegitimacy now recog- 
nized refers to the sex relationship of the parents. Into 
our substitute view this relationship will not enter. The 
health conditions under which the child is conceived will 
be paramount. Parents of an improper age or otherwise 
physically defective, uncertified parents, will be accounted 
illegitimate. Parents neglecting to contract with the state 
about the care and bringing up of the child will also be 
considered illegitimate, 7.e., parents shifting their responsi- 
bility to the state. In other words, illegitimacy will refer 
to parents only, not to offspring, and to parents in so far 
as they shirk their responsibilities both to their offspring 
and to the state. 

Free Motherhood.—Upon which parent do these responsi- 
bilities fall? Upon the mother or the father? Under the 
parent contract system I have suggested, the responsibility 
may be assumed by either parent or by both. However 
deeply concerned society may be about the advantage to 
the child of having two parents, the state must hold itself 
indifferent. Without trespassing upon the right to privacy 
in sex relations, the fact of paternity cannot be compulsorily 
established. The state cannot afford to search for pater- 
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nity. Maternity, on the other hand, needs no proof. It 
is upon the mother, therefore, that the state, if need be, 
must place the final responsibility. There are other reasons 
for holding a mother more responsible than a father, ethic- 
ally more acceptable reasons for considering a foundling 
more to the discredit of its mother* than its father. During 
pregnancy, at least, if not during infancy, it is the mother 
who must care for the child.'!° From natural circumstances, 
also, the final responsibility for conception, except in case 
of rape, ishers. She has more opportunity" to understand 
the actual conditions necessary to impregnation. That 
nature places the final responsibility for childbearing upon 
the woman seems to me axiomatic, incontrovertible. That 
it is controverted in certain feminist circles, is due, I think, 
to the persistence of the very institutional ideas about 
women that feminists in general oppose, the proprietary 
ideas that make of women irresponsible beings to be cared 
for since they are possessed. Until women assume a larger 
measure of responsibility about childbearing, hardly can 
they expect a larger control of their children. Free mother- 
hood is dependent upon responsible motherhood. 
Maternity Insurance and Mothers’ Pensions.—By respon- 
sible motherhood I do not mean wholly independent, 
economically independent motherhood, not at; least in the 
near future. Lack of economic training and limitation of 
economic opportunity bear at present too hard on women 
to enable them to be economically independent during cer- 
tain periods of childbearing and rearing. In course of time 
I foresee young women working to insure themselves against 
the day of economic unproductivity, to insure themselves 
for maternity. Even to-day they might well begin to 
transfer to that end the energy they now give to catching 





® Assuming the stigma of bearing a fatherless child is removed. Then and 
only then is deserting an infant an indisputably shameful act. 

1° To the argument that she has therefore contributed before the birth more 
than her share of care, I can only rejoin that it is the logic of life that responsi- 
bility increases with increase of function. 

4 Under normal circumstances. The opportunity a woman is deprived of 
through faulty education I do not take into account. 
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husbands or to unpaid labor at home. In return for that 
labor they might well ask their family to help them pay 
their maternity premiums. To see that your daughter 
was well insured for maternity might take the place among 
parental obligations of seeing she had a dowry. 

Such a system of maternity insurance might develop 
into an adequate provision under normal circumstances. 
But for special cases and at present more generally the 
state should be called upon to co-operate with the over- 
handicapped mother. It should maintain homes for ex- 
pectant or convalescent or nursing mothers. Its maternity 
hospitals should be greatly increased and its out-patient 
obstetrical service. It should continue its experiments in 
mothers’ pensions. 

Mothers’ pensions must be viewed as a highly tentative 
plan, and as a plan perhaps to meet emergencies rather 
than normal circumstances. For normally I would not 
shift the support of a child from its mother to the state. 
The situation we are discussing is one where the woman 
cannot both care for the child and earn enough to support 
it as well as herself. It is just the same situation that a 
man alone with a child must face. And as he would meet 
that situation, so must a woman. He or she has to place 
the child under the care of others and then work for its 
support. The risk of not being able to care for her child 
herself is the risk an economically independent woman 
must run. It is the price the theory of free motherhood 
cannot escape paying. 

Paternity.—In practice, however, one sees no reason why 
it should often be paid or, at any rate, paid unwillingly. 
Under the parent contract system a woman would continue 
to be free to co-operate with the father of her child instead 
of with the state. Legally she would be as free indeed as 
she is now to shift the entire responsibility for the child 
upon its father or, base enough, upon its supposititious 
father. She would be as free to insist upon a man’s under- 
taking a parent’s contract before there were any possibility 
for conception as she is now to insist upon a marriage con- 
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tract. To meet the circumstances of seduction, suit to 
enforce a promise to enter into a parent’s contract might 
even take the place of suing for breach of promise to marry. 
A woman would not only be free, we may conclude, not to 
join in making the parent’s contract; very often, generally 
in fact, she would be urged, I surmise, to stay out of it. I 
see no reason why men would be more ready to relinquish 
the support and control of their children under a parent’s 
contract system than under the present marriage system. 

Under the parent’s contract system, a man as well as a 
woman would be free to make the contract he preferred, 
having but to choose for the mother of his children the 
woman who agreed with him about the distribution of 
functions in the family. One of the advantages of the 
parent’s contract system to a man would be the proof that 
it is able to afford that he is really getting the kind of 
woman he wants, be she the old-fashioned clinging vine 
type of woman or the émancipée. 


CONCLUSION. 


Unobscured by questions about offspring and therefore 
the more readily detached from the tentacles of the pro- 
prietary theory, the theory of sex relations may be foreseen 
to work out its own salvation, introducing the principle of 
reciprocity between the sexes and for both men and women 
setting new standards of sincerity, honor, and responsi- 
bility. These standards will also be set in the theory of 
parenthood. Illegitimacy will be redefined, defined not 
from the standpoint of an illicit sex relationship, but from 
the standpoint of the child. The stigma of parental irre- 
sponsibility will attach to parents of children begot or 
conceived under circumstances injurious to the children 
themselves. Greater economic responsibility will attach to 
women and they will have proportionately greater freedom 
of maternity. To men as well as to women parenthood will 
become a more voluntary and therefore a more significant 
enterprise. 

This shifting of values, let us be advised, will by no means 
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be a harbinger of Utopian conditions. It is no guaranty 
against sex conflicts or undeveloped types of parenthood. 
Nor is a parent’s contract system a panacea. It does not 
provide, for example, for a change in a parent’s earning 
capacity, much less for a change of heart. No social 
machinery can be contrived to adequately meet the changes 
of life or to preclude spiritual inadequacy or disaster. All 
that new social machinery can do is to advertise that the 
flotsam of a traditional and inept morality has been re- 
moved to let flow the current of a finer and a truer spiritual 
life. 
Este Ciews Parsons. 
New York. 
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THE INTERDEPENDENCE OF FAMILY RE- 
LATIONSHIPS—A REFLECTION. 


MARY WILLCOX GLENN. 


N READING Mrs. Parsons’ two articles on Marriage 
and Parenthood the first impression one gets is of her 
ability to simplify the problem with which she is dealing 
by a consideration of only one set of values at atime. Mrs. 
Parsons’ power both through her spoken and her written 
words of making a sharp, an almost rigid distinction, be- 
tween the several values of what one has been in the habit 
of thinking of as essential parts of the life of the family, or, 
perhaps one should say, of ignoring one set of values while 
accentuating another set, emphasizes a fact. The fact is 
that her spoken and written words seem to bear the trade- 
mark borne by much of our social theorizing. The trade- 
mark seems to guarantee that the sociological offering 
will not have suffered any modification because of subjec- 
tion to the influence of the student of psychology on the 
one hand or the practical worker on the other. 

But there are recollections that the reading of Mrs. 
Parsons’ article evoke. And these recollections that come 
to me, a case worker, emphasize the fact that values are 
often not only so intangible but so dependent one on the 
other, that any effort to divorce, by fiat, one group of 
values from another, thereby setting aside arbitrarily a 
whole body of slowly accumulated sanctions and loyalties, 
would work havoc in social life. 

We were sitting recently around a table, a small group 
of persons who were keenly interested in studying some 
selected case records in order that we might see whether 
in the records, themselves, could be found an indication 
of a method of study and treatment of families suffering 
under adversity, which would go to prove that the workers 
interested in selected cases had been directed in their work 
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by some underlying motive for, or principle of, action. 
We took up for consideration the history of a man who had 
been trying to throw on the community the burden of 
supporting his family. He had shown, by his shirking 
of work and his readiness to let his family turn to charitable 
agencies for help, that he was one of a class of men who are 
quick to seize any chance that a soft-hearted community 
will give of letting heads of families slip off their yoke of 
responsibility. It was not until the last of a series of 
workers, who had tried to steady him to carry his respon- 
sibility, called on his mother, who lived in another city, 
and got from her a definite impression of his early years 
and used that knowledge as the starting point for her 
effort in behalf of the man, that an impression began to be 
made on him. He had not had much to encourage him 
in hishome. His father had died when he was very young, 
and his mother had not been able to prevent his falling 
into the company of a gang of unruly boys, through whose 
influence he was induced to run away from home when he 
was still in his teens. But when the worker sat facing him 
after that interview with his mother, he who for twenty 
years had not been in communication with his boyhood 
home, and charged him with having failed to help support 
his widowed mother, she brought him to realize that he 
had headed wrong from the start. He, the man, who was 
failing to care for his own wife and children, had, as it were, 
to start all over again by taking up, where he had left it, 
his relation with his own mother. 

It seemed a touch of genius, a deepening of the sense of 
the value of human relationship, to have grasped the fact 
that in the mind of that man there had been a something 
at work which, as it were, inhibited him from bracing him- 
self to meet the demands made on him by his wife and by 
his and her children. It was fascinating to sit and hear 
the story unfold itself. The son did visit his mother. 
She yearned to see his youngest child, his wife with the 
children did visit her later on, the man secured and held 
work, the family moved into a better apartment, it began 
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to accumulate some household goods. There were inci- 
dents which showed that the tendency to depend on 
charity was not an easy one to conquer, but, as one listened 
to the unfolding, one got a definite impression of the grip 
that the family ideal was getting on the man, and one felt 
that he was finding that the roots of the courage to live 
do lie imbedded in the life of the family itself. There 
came with the recital a sense of the claim which parent 
has on child—not merely, which child has on parent. One 
realized, moreover, that the claim must have been a part 
of the fibre of that particular man, in spite of the irresponsi- 
bility that had characterized his drifting existence. 

A few days later I was sitting with another, a smaller, 
group to consider the problem of a woman who had brought 
disgrace on her family through her habit of drink which 
had led her to have to serve successive terms in a work- 
house. I had gone to the prison with the determination 
to do what I could to protect the woman’s husband and 
children so that on her discharge she should not have again 
to be committed to such an institution. My care was to 
find if there were any possibility of holding her anywhere 
under restraint. As we sat and talked, I and those other 
women who knew her in her prison life, it became more 
and more clear to me that what we must do was not to 
restrain but—to use an old-fashioned phrase—to rescue 
her. She must be saved if the family, itself, were to be 
saved. There could be the sacrifice of no chance for her 
in order to try to protect them. They could not be divested 
of their responsibility. As long as she, socially speaking, 
was a failure, they had failed. The act of saving her, not 
of protecting them against her misdoings, became the 
essential need. This may sound fantastic, especially so 
in view of Mrs. Parsons’ clear cut, incisive arguments for 
the freedom of the individual. But fantastic or not, it 
expresses a conviction. Moreover, the fact of there being 
children seemed neither to lessen nor to increase the 
husband’s responsibility for the safeguarding of his wife. 
A third meeting of persons interested in considering 
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the problems of individuals comes to mind. We were 
gathered together in the office of the district of a charity 
organization society for the annual meeting of its case 
committee, when stock was being taken of the ‘year’s 
achievements. The secretary of the district had just 
reported that because of lack of employment the number 
of cases handled by the district had been twice as large as 
in other years. Those present had,in mind that the recent 
discussion of cases had centred in the consideration of 
two problems—the problem of wife desertion and the 
problem of the neglect of childhood because of the ine- 
briety of parents. But in spite of the fact of the hard times, 
and in spite of the fact that there had been many instances 
of neglect and abuse on the part of one or both parents, 
the secretary could go on to say that the impression upper- 
most in her mind was the impression of the courage and 
the resourcefulness of the people she had worked with, a 
courage which came to them through their determination 
to pull themselves through somehow as members each of a 
family group. I think, in this connection, of two boys 
who belonged to the neighborhood that the secretary had 
in mind. They were fiercely determined to help their 
mother, a widow, to keep their home without any inter- 
vention from the outside. To think of their fierce deter- 
mination in terms of a contract, to think of it as reduced 
to the form of an agreement, seems to belittle their fine 
appreciation of the claim of family life. For the signed 
agreement, the contract to support the children that are 
begotten, seems to imply that if those children are to make 
provision, in turn, for their parents, it, too, should become 
a matter of social contract. And then I recall a red-haired 
Irish laborer, whom I saw dying in one of the beds of a 
city hospital. He was dying of cancer, and his sufferings 
and his homesickness were very great. But he kept a 
brave face when his wife visited him, and he wanted her 
not to know that he yearned to die at home. He and she 
had brought up children, their struggle had been a hard 
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one, but one could feel that if there had been no children, 
there would have been for them no less a real union. 

Now I would not imply that Mrs. Parsons implies that 
her scheme would not have left him and her free to be 
married in the most old-fashioned sense. But when one 
has seen men and women up against the hard conditions 
of life, when one has seen how slowly they adjust them- 
selves to restraints, when one has watched the relationship 
which has begun on a low plane of gratifications rise on to 
a high plane of mutual trust and self-denial, one fears 
to have set to one side the “stern limits,” to quote Pro- 
fessor Tufts, which have been “set by reason, by authority 
and by public opinion.” The real things that count are 
of slow maturing value. 

And one further recollection, one of the earliest in a long 
series of recollections of how the betrayed girl tries in the 
large city to lose her identity, so that unnoted she may give 
birth to hef illegitimate child. It was in the maternity 
ward that I saw her, and it was there that she was being 
offered a chance to put her baby away and to go back 
free from stigma to the family who were in ignorance of 
her condition. The struggle of our several wills, the 
girl’s, the hospital matron’s, and mine, seemed not to be 
a struggle in behalf of social justice, but in behalf of a 
woman’s life. What seemed to me then to count was 
that she should be straight with her own people, with 
those who were of her own kind. She did go back to her 
sister in the country, and that sister took her baby and 
knew, in taking it, that it was hers, though for a time at 
least the fact was withheld from the neighbors. 

By the recital of so simple a collection of histories no 
claim is made that they invalidate Mrs. Parsons’ clever 
scheme. They merely serve to make clear that her theories 
and a case worker’s handling of family and individual 
problems are likely to lie on different planes of effort. In 
fact, none of this is an answer to Mrs. Parsons. Each 
incident serves but as a commentary by a case worker who 
has seen how various, and often how deplorably contrary 
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to expectation, are the reactions of individuals to the 
efforts that are made in their behalf; one who more and 
more has come to realize, also, that the success of any 
effort in behalf of a distressed individual will depend in 
large measure on the quickening of a recognition of the 
claims of kinship and on the strengthening of the steadying 
influence of tradition. 

As I was writing these notes, I was interrupted by an 
Irish widow, who happened to be looking after my comfort: 
“My husband,” she said, “‘used to be very nice to the 
little girl I had in to help me. I can remember he used to 
say to her ‘The mark of a lady is to keep her elbows 
clean and smooth.’ ”’ In my day I have had pointed out 
to me many marks which have been said to prove the 
quality of a lady, but never before this particular one. 
The remark of the late husband of my Irish friend seemed 
to fall rather pat, into my consideration of the diversity 
of values that must be taken into consideratiofi in making 
plans for the betterment of human relationships. 


Mary Wiiicox GLENN. 
New York. 
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THE ETHICS OF THE FAMILY.! 


JAMES HAYDEN TUFTS, 


ee point of view of the student at the present time in 

approaching such a problem as that of the ethics 
of the family makes his task less simple than that of 
old. He cannot depend upon an infallible intuition or 
an infallible deduction. He must consider consequences, 
on the one hand, and psychology of men and women, on 
the other; he must consider social conditions and the 
evolution of human personality. Doubtless there are 
seemingly constant factors—the thrill of passion and the 
necessity of rational control; the love of mother for child 
and of child for mother; the effects of habit and the power 
of social convention; the conflict between individual 
choice and public opinion—all these in a sense reappear 
in generation after generation. They claim their place in 
any treatment, but love between the sexes has been made 
in many respects a different thing because of all that fic- 
tion and poetry, as well as church and state, have done to it. 
Recently the industrial revolution, the conditions of city 
life, the progress of higher education, the general move- 
ment toward emancipation of woman, have combined so to 
change both the controlling conditions of human life and 
the mental attitudes and temper of men, women, and 
children, that the problems long since comfortably and 
confidently settled clamor for reconsideration. Ethics may 
or may not reach conclusions as to marriage, divorce, 
economic dependence of woman, parental responsibility, 
distinction between legitimate and illegitimate birth, which 
agree with the judgments of the past, but no ethics can 
simply reaffirm these past judgments without noting the 
changed personalities and changed conditions. 





1 An address delivered before the Section on the Family and the Community 
at the National Conference of Charities and Correction, Baltimore, May 15, 
1915. 
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We may well recognize, first of all, that instead of the 
ethics of the family, we might more properly speak of the 
ethics of families, for the ethical questions which are really 
uppermost in the middle class family of to-day are very 
different from those which are at the front in the working- 
class family. Nevertheless, there are some general con- 
siderations which apply to both. 

Moralists sometimes make a distinction between positive 
and negative morality. Positive morality offers values: 
negative morality says ‘‘Thou shalt not!”’ There is per- 
haps no field of ethics which in the past has had a point 
of view more prevailingly negative than the morals of the 
family. 

(1) It has said little about a duty to marry, but much 
against sexual relations except in marriage; little about a 
right choice, much about divorce. 

(2) It has said little as to the positive value of children, 
but has tabooed such questions as restriction or illegiti- 
macy. 

(3) Since the whole sexual nature is so liable to become 
the cause of evil, it has urged that we know and talk as 
little about it as possible; that we bring up children upon 
the basis that innocence is the only virtue for the young, 
and that there is in any case no positive value in at least 
the physical side of love. 

We are not entirely satisfied with this negative morality. 
It doesn’t work well in several particulars. Some of the 
facts which challenge attention are the following: 

(1) There is a small and decreasing birth-rate among the 
educated classes, which means, unfortunately, that these 
classes are constantly passing out from our population. 
In this country some of us, at least, believe that the stock 
which settled in New England and moved on into New 
York and the middle west was a good stock. We do not 
like to see it disappear, but it certainly is disappearing, 
and relatively to other stocks it will, according to present 
indications, be less and less influential in the future life of 
the country. 
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(2) There is increasing divorce. 

(3) There is in some parts of the western world increas- 
ing illegitimacy. This may or may not be true for this 
country, since we have so little accurate registration that 
it is difficult to know, but in certain European countries 
the increase, particularly in large cities, is striking. In 
Berlin, between the years 1891 and 1909, legitimate births 
decreased 19 per cent (from 47,000 to 38,000) ; illegitimate 
increased 39 per cent, and are now at the rate of about 
one in five of all births. 

(4) The double standard of morals persists, and prosti- 
tution as a profitable commercial enterprise is as strong as 
ever. 

(5) The ‘“‘social diseases” are far too prevalent. 

(6) Various social agencies find so many of their prob- 
lems thrust upon them by bad family conditions that the 
waste and expense of the situation are becoming increas- 
ingly evident. The defective children, the retarded chil- 
dren in the schools, the weak who swell the number of 
prostitutes, the boy criminals in our large cities, the de- 
serted wives and children, the family troubles which come 
to light in our juvenile courts and courts of domestic rela- 
tions, all tell of failures which may or may not be out of 
proportion to what should be expected in any human 
institution, but are, at any rate, sufficiently numerous to 
be a challenge to our existing ethics. 

(7) Finally, the vast literature upon various aspects of 
the woman question reflects the friction which may not 
find outlet in the courts or the charities, but which, none 
the less, is very real in certain classes of families. 

Negative morality had good reasons for many of its pro- 
- hibitions, and when there was no reason that we may now 
wish to call a good reason, there was at least an explana- 
tion. Passion needed and always will need stern limits 
set by reason, by authority, and by public opinion for the 
protection of both men and women, and particularly for 
the protection of women. There is also an element of true 
psychology in the taboos which the race has fixed upon 
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excessive attention to the sexual life. While the original 
motive for these taboos may very likely have been in 
large part fear of contracting feminine weakness or fear 
of the ghosts that might be presumed to hover about at 
such a time as the birth of a child, there is, no doubt, a 
certain instinctive modesty which is one of the strongest 
supports to chastity and purity and which should not be 
broken down. Besides these valid reasons, there are 
special explanations for our inherited attitude. |When 
people lived in small towns and knew each other intimately 
from childhood, when parents knew the habits of their 
neighbors’ children almost as well as those of their own, 
and when daughters could have the parents’ advice, there 
was no such tendency to hasty marriages between persons 
who had had scarcely any opportunity to become ac- 
quainted as now exists in the large cities.| Under such 
conditions, too, there was probably far less communicable 
disease. On the other hand, there was no need of espe- 
cially inculcating the duty of marriage or the desirability 
of raising children. When no other way of support lay 
open to women, the pressure was strong in the direction of 
marriage.» When people live largely an agricultural life, 
children are very little added expense, and are not only a 
joy, but frequently a great help to their parents in the 
house and on the farm. Among higher classes the impor- 
tance of maintaining the family name and transmitting 
family wealth was a strong inducement which seems still 
to operate, especially in royalty and in the country families 
of Europe; but there is no great sentiment about passing 
down the family flat, and indeed the absence of any such 
family tradition is well suggested by the question of the 
child of one of my colleagues, when passing by a house 
where the parents had lived—‘‘Is this one of the houses 
where I was born?” But there were other grounds less 
rational. The double standard, the harsh inequalities 
before the law, are survivals of military and aristocratic 
society. The sex taboos are in part due to outgrown 
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superstitions, to crude beliefs about original sin, to 
degrading doctrine about woman. 

Besides the failures of negative morality, there are cer- 
tain new values which demand recognition. 

(1) For the middle class family the great factor is 
undoubtedly the new consciousness of personal rights, 
powers, and interests on the part of women. We cannot 
expect to have higher education, new avenues of achieve- 
ment, new means of economic support, new possibilities 
of freedom, and still retain the special type of monogamy 
which was characteristic of earlier civilization, and espe- 
cially of a civilization which in many ways was brutal in its 
restraint upon woman. Reinforcing these is the extraor- 
dinary industrial change which has taken the productive 
work from woman, has made her a consumer, and has made 
it difficult, if not impossible, for her to maintain, on the 
one hand, her activity as an intellectual or executive 
person, and, on the other, her position as wife and mother. 

(2) The second great positive value is the new recog- 
nition of the child. Our vast public school system, origi- 
nally organized for protection to the state, is now definitely 
valued as an instrument for giving the child an oppor- 
tunity to make the most of himself and to develop his 
powers. Great advances in medical science have re- 
stricted infantile diseases and magnified the general esteem 
of the importance of every human life. Societies for the 
care of orphans or neglected children, juvenile courts, 
associations of nurses, are indices of a growing conscience. 
This increased valuation upon children is not satisfied to 
continue the old proverb which Ezekiel contended against 
more than two thousand -years ago: ‘‘The fathers have 
eaten sour grapes, and the children’s teeth are set on edge.” 
Our older theology sent children unbaptized to limbo or to 
hell because of their parents’ omissions or of the ancestral 
sin. For some time theology has balked at attributing 
such a destiny to the infant, but we are yet very slow 
about going the whole way. We have thus far hesitated 
to give the child a fair chance irrespective of his parents. 
Vol. XXVI.—No. 2. 6 
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We have assumed that the child born in a very poor family 
cannot expect good sanitation or opportunity for healthful 
play, or as good an education as the child born to the 
well-to-do. In the case of the illegitimate child we have 
been even more chary. But if I am not mistaken, the 
next generation will look for some way to control. and, if 
necessary, punish reckless sex relations without visiting 
positively upon the children the iniquity of the fathers. 
(3) A third new value is that of the positive significance 
of sex and of motherhood. There has, of course, always 
been a literature of motherhood, and individuals have 
valued their own experiences as mothers or as children, 
but so much of the older valuation has been associated 
with limitations upon the life and activity of woman that 
it is not surprising to find certain writers minimizing the 
significance of sex in woman’s life. They claim that sex 
has been exaggerated. They would settle the conflict 
between home and industry by encouraging women to enter 
gainful occupations. They would make motherhood inci- 
dental, rather than principal, in determining woman’s plan 
of living. In contrast with these proposed solutions, 
which magnify the value of independent occupation and 
productive work in the world of industry or commerce, 
Ellen Key is distrustful of the effect upon woman’s life 
of organized industry, and seeks a new appreciation of 
woman’s sex life. It is not necessary to decide that all 
women must conform to one pattern, but taking woman as 
a whole, and taking business and industry as now organ- 
ized, I should side with Ellen Key as contrasted with the 
opposing school. For a minority of women the path of 
freedom and development may lie through independent 
economic activity, and in case they have families, through 
such systematized care for children as would free the 
mother for her intellectual or active pursuits outside, but 
for the majority I believe that greater happiness, as well as 
fuller development, lies rather in magnifying family values 
and freeing them from the survivals of subordination, 






































THE ETHICS OF THE FAMILY. 229 





of unscientific and ill-organized methods, which belong to 
former days. : 

(4) The fourth positive value which demands recogni- 
tion in the ethics of the family is the value of sound, 
healthy, and well-reared stocks, not merely for the indi- 
viduals whose enjoyment and achievement are concerned, 
but for the community and the state. The pendulum 
swings back and forth between nature and nurture, be- 
tween the importance of well-bred children and the impor- 
tance of good environment. Just at present biology is 
laying great stress upon the former. With its Mendelian 
law as an instrument of analysis, biology is certainly bring- 
ing before us more forcibly than ever the importance of 
heredity. And as we are learning to think in terms not 
merely of to-day, but of to-morrow, not merely of the local 
community, but of the nation, we are gaining a new con- 
sciousness of the tremendous value to society of certain 
stocks. If anything was needed to re-enforce this biolog- 
ical truth, the lessons of the war are fulfilling that task. 
It was the Boer war that awakened England to the dete- 
rioration of her population in physical stature. The 
present war has been a tremendous object-lesson of the 
value of giving thought to health and fitness. It is even 
conceivable that it may make its lesson so impressive 
as in a measure to reclaim from other forms of wastage 
the frightful waste of the best stock which it is itself 
displaying. 

These four new values—the value of women’s freedom 
and development, the value of the child, the value of sex 
and especially of motherhood, and, lastly, the value of 
sound stock well reared for national life and for the life 
of the world—must be reckoned with in the new ethics of 
the family. We can no longer meet the situation by 
taboos and negations, by ascetic restraints or sentimental 
gush, nor by mere appeals to authority or reiterations of 
past conventions. We must look forward and think of 
the family in its larger relations. If we retain its essential 
features, it must be because they respond to these positive 
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values and not because they have come down from the 
past. 

What are the lines along which our ethical consciousness 
is likely to move in recognizing these new values? Is it 
likely to shift in the direction of free love, so called, in 
the direction of economic independence for women, in the 
direction of less of family care and more of public care 
and control? 

The challenge to existing institutions comes partly on 
the ground of personal freedom. ‘‘Of all dogmas, monog- 
amy has been that. which has claimed most human sacri- 
fices.” It comes partly on the ground that many women 
have no opportunity for marriage, whether this is due to 
such general urban conditions as increased living expenses, 
or to such special conditions as the larger relative number 
of women in certain European cities. Many are thus 
excluded from life’s greatest experience, from its greatest 
moral opportunity. Resenting these constraints and lim- 
itations, some would abolish the double standard by having 
woman adopt man’s standard rather than, as is more 
commonly advocated, by having man adopt woman’s. 
Others would shift toward freer divorce or toward increas- 
ing responsibility toward children, and sanctioning as 
moral any union which recognizes its responsibility in this 
respect. In contrast with present marriages, which are 
too often commercial or legal only, it is claimed that unions 
based on love and such responsibility for children would 
give better children and insure more genuinely moral 
relations. 

It is scarcely probable that society will change the 
double standard by adopting what is meant in this con- 
nection by the man’s standard. Even if the stricter 
standard for woman was originally based largely on prop- 
erty conceptions, it has, none the less, proved its right, 
not by increasing man’s privileges, but by establishing 
woman’s dignity. There is, however, one qualification 
on the other side. The reader of Forel and Havelock Ellis 
will not hastily assume that woman’s standard is neces- 
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sarily perfect in all respects. It is possible that some- 
times sex indifference is mistaken for a positive virtue 
instead of being regarded as a defect—as it is from the 
point of view of family life. 

As regards proposals for freer unions regulated by 
responsibility for children, no one who reads Ellen Key, the 
ablest representative of this doctrine, can fail to recognize 
that a profound appreciation of woman’s personality and 
of the importance of the child underlies her thought. 
The belief that the way out lies in the direction of empha- 
sizing, rather than minimizing, the importance of sex and 
motherhood in woman’s life will commend itself to many 
biologists and psychologists. Her insistence that moral 
progress lies along the lines of increasing the consciousness | 
of responsibility for the child, and that this increasing 
responsibility, if taken seriously, would mean a higher 
level of family life than is found in perhaps the majority 
of cases, will be recognized by the moralist as in accord 
with the general line of moral progress from external to 
inner responsibility. The defects in her treatment, as I 
see them, are due to an inadequate psychology of love and 
to.an overemphasis upon the individual aspect of person- 
ality. ‘‘A person can, therefore, no more promise to love 
or not to love than he can promise to live long” is her 
statement. This regards love as chiefly an emotion 
entirely out of control of choiee-and will. It makes this 
emotion the test of the morality of the sex relations; it 
believes this to be the best guarantee of the birth of better 
children. I conceive this to be bad psychology. Undoubt- 
edly the thrill of emotion is only partially subject to 
control. None of us may be able to avoid the quiver of 
fear when thunder crashes, or the beginnings, at least, of 
anger at outrageous treatment; but we say it is the achieve- 
ment of character to control these emotions, and the brave 
man stays at his post in spite of thunder. Conversely, 
the will may indirectly do much to control the conditions 
under which emotion is likely to be felt. The man who 
looks too long may get involved beyond the power to stop, 














232 INTERNATIONAL JOURNAL OF ETHICS. 


but the man of character will know when to stop, and will 
avoid situations that are dangerous. And, on the positive 
/side, love stands for much more than emotion. It is the 
| resolute purpose to seek another’s good. Such resolute 
/ purpose can be maintained even when physical attractive- 
ness wanes and the thrill of emotion no longer is hot in the 
blood. It will show itself in crises of sickness or great 
need, although in the every-day round of events it may 
easily be subconscious. Such a purpose and the gradual 
effect of habit in adjusting personalities to each other, 
so that as ideas, joys, and sorrows are shared a compan- 
ionship far more stable in its basis than the passion of 
youth supervenes, is the psychological ground for the 
moral ideal of life-long marriage. And when we add to this 
the importance to the child of two parents, rather than 
one, we have the basis on which, in the great majority of 
cases, the institution in substantially its present form is, I 
believe, likely to remain as the ideal. 

But even could love be so controlled, Key holds it ought 
not to be: The life-tree of a human being, in her opinion, 
is like the trees of the forest, not like those of a formal 
garden. ‘‘Its beauty depends upon the freedom of the 
boughs to take unexpected curves.” ‘One branch unex- 
pectedly shoots out and another unaccountably withers.” 
Personality is the ultimate test of moral value, and “‘un- 
conditional fidelity to one person may be just as disastrous 
to the personality as unconditional continuance in a faith 
or an employment.” 

This is a half-truth. Unconditional fidelity to one who, 
by persistent adultery, cruelty, debauchery, makes de- 
cency, self-respect, and proper conditions for children 
impossible, if it is ever justifiable as an act of voluntary 
renunciation in certain exceptional cases, is no general 
principle of ethics and ought not to be required by law. 
The time is soon coming when an awakened conscience 
will regard venereal disease as an axiomatic bar to cohabi- 
tation, and, unless innocently contracted, as ground for 
divorce. But to admit and insist that fidelity under such 
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conditions is not demanded by good ethics is very different 
from setting up as our standard the trees of the forest. 
Civilization, after all, is a garden. No one may consider 
his own needs apart from his dependence upon all and the 
dependence of others upon him. Many a branch which 
might grow in a forest must be cut in a garden. Person- 
ality, in its profound meaning, is indeed an ethical standard; 
but this meaning requires us to consider not merely im- 
pulses and tides of emotion, no matter how clamorous, 
but also the values of poise and self-control, of high-minded 
justice and scrupulous reverence for other personalities. 

The fact is that there are certain fundamental instincts 
and ideal needs in man and woman which are better 
met by the exclusive relation of man and woman, 
and by their permanent relation, except under special 
circumstances, fairly well provided for by present laws. 
There is an instinct of jealousy, or at least a sentiment, 
in the average man and woman, which is exclusive and does 
not tolerate a divided affection. The story told by a 
settlement worker is true in large part to human nature. 
A woman came into a New York settlement house, and 
while waiting for an interview attracted the notice of a 
resident passing thfdugh the room. The resident spoke to 
one of the other neighbors and said, ‘‘What is the matter 
with that woman over there? She doesn’t look happy.” 
“No,” said the neighbor, ‘‘she ain’t. She’s married and 
has a good husband, but he lives with another woman and 
it annoys her.” When we add the fundamental need of 
the child for two parents, not merely for life’s beginning, 
but for life’s development; and finally when we add the 
need which the parents, on their side, have not merely for 
prevision and care of intancy and children, but also for the 
friendships and renewing contacts with youth, we have the 
main reasons why the ethical ideal of exclusive and per- 
manent unions is likely to maintain itself. 

But while the general form of the family may remain, it 
is necessary to direct emphasis upon its positive values, 
rather than upon the negative. It is much more important 
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to insist that the right parties marry, than to insist that 
married persons shall never separate. If we emphasize 
negations, let us at least place them where they will be of 
most use. It is more important, under existing conditions, 
to provide against marriage which will communicate dis- 
ease, against hasty marriages, against marriages which 
can never hope to bring sound, healthy children into the 
world, than to allow such people to marry indiscriminately 
and then inveigh against the evils of divorce. And even 
these preventions can be made effective only by providing 
positive agencies, social, economic, educational, for pro- 
moting right marriages. 

/ So far as children are concerned, evidently the emphasis 
required for the middle class and professional family is 
different from that required for the working-class family. 
The former tend to marry too late and to have too few 
children—the latter to have too many. The ethical em- 
phasis for the former needs rather to be placed upon the 
larger social significance which the family has for commu- 
nity life. Our old negative morality is helpless here. 
In placing the family morals so largely upon certain ascetic 
conceptions of sex, or in trusting economic pressure upon 
woman to induce her to marry, the older morality could 
offer no counteractive to the modern woman’s love of 
freedom, to the opportunity for self-support, and to the 
modern man’s financial ambitions or love of ease. City 
conditions complicate the problem by their tendency to 
postpone marriage. The census figures show that in the 
city out of one hundred between the ages of twenty and 
twenty-four there are seventy-two single and twenty-six 
married, as compared with sixty-two single and thirty- 
six married in the country. Between the ages of twenty- 
five and twenty-nine we find in the city forty-four single 
and fifty-four married, and in the country thirty-five single 
and sixty-two married. This postponementis due in part 
to greater cost of beginning a home, in part to the desire 
on the part of young people to begin in a more ambitious 
way, owing to the patterns of expensive living constantly 
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before them, and in part it may be to the greater difficulty 
in making acquaintance on the part of those who have come 
to the city from other districts, and to the superior oppor- 
tunities for comfort in single life which the city affords; 
yet a further factor in the case of many is the inability 
of the middle-aged and older members of the family, under 
modern industrial and commercial conditions, to support 
themselves, and the consequent burden imposed upon the 
younger members. All these factors make against family 
life. They work against the entrance upon family life at 
an age when there is greater plasticity; they tend to place 
a greater strain upon the chastity of young men, and to 
unfit them for fidelity in their later marriage relations. 
Nor is the effect upon young women less present, though 
in different fashion. The longer marriage is postponed 
after the normal period of say twenty-one to twenty-five, 
the less inclination is likely to exist for it, the less the power 
of adaptation to its conditions, and, in case of women 
employed in many occupations, the less likely is the physi- 
cal condition suited to find delight in motherhood. 

“Why has Mr. Smith changed his occupation from rail- 
roading to work in a bank when he seemed to be so much 
interested in the former?” asked a lady of one of her 
acquaintances who was himself in the railroading business. 
“T am afraid I am responsible for that,’ was the reply. 
“T told him that if he stayed in the railroading business 
he could not marry until he was thirty-five.” I remarked 
to the lady that this seemed to me to imply a very gxag- 

erated of what was necessary for marriage. 
“Yes,” she answered, ‘it is a pity that young people 
should think so much of pleasure as to miss happiness.” 

But it is not merely missing happiness. For those who 
are sound and clean, strong and vigorous, it is one great 
opportunity of service to the future of their country and 
its ideals. We must think more of the larger issues in- 
volved. 

Among the working-class families the ethical problem is 
very different. It is not a demand for greater freedom, 
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but for greater responsibility, which is heard most often 
in the courts of domestic relations. In the experience of 
social workers the great complaint is that of failure to 
support or of outright desertion. In many cases there is 
too strong a correlation between rapid births and rapid 
deaths to be ignored. If, therefore, one is to help the 
morals of the working-class family, the raising of the 
standard of living is evidently the most hopeful line of at- 
tack, whether this takes the individual form of better 
training and education of both boys and girls, or the form 
of public control of housing and sanitation, of public 
insurance for unemployment, accident, and illness, and 
ultimately of a juster distribution of gains. 

Should the poor be taught also directly how to limit the 
number of children? This is a point actively in dispute 
at the present time. American law makes such instruction 
a criminal offense. In England information is available to 
married persons. In France there is no restriction. Many 
writers are strongly opposed as to the ethics of the problem. 
Forel is as decided upon one side as Foerster upon the other. 
On the one hand, it is urged that all the so-called upper 
classes have knowledge and act upon it, and that the pres- 
ent excessive birth-rate among the poor keeps them in 
poverty, causes ill health of mothers, and increases infant 
mortality to a shocking degree. On the other hand, it is 
urged as strongly that the proposed remedy is worse than ) 
the disease, since it proposes to free men from the necessity 
of any control over their senses. One point is agreed 
upon by both parties, that there are evils in the present 
situation, and that, as the standard of living rises, the 
family tends to assume a size which gives the best oppor- 
tunity for the health and care of all concerned. Finally, 
as we have noted, the standard often rises too high, and 
the family passes out of existence. Perhaps the happy 
medium is more likely to be secured if we place our empha- 
sis upon the positive values of health and opportunity for 
both mothers and children, if we aim primarily to raise the 
level of intelligence and consideration. Excessively large 
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families are not the rule after the first or second generation 
of immigrants. / 

Will the new ethics of the family favor a more closely 
knit economic unit or a greater economic independ- 
ence of the woman? Will the tendency be for the 
woman to enter more and more the field of production, 
or should stress rather lie upon a better scientific knowledge 
for consumption and home work? Shall the public take 
over more of the parental functions, as it has already 
taken over so much of sanitation and education, or shall it, 
by payments to mothers, emphasize home values? Each 
of these alternatives claims its advocates, but, as Mr. 
Rubinow has so clearly pointed out, the problem of eco- 
nomic independence is not the same for the middle and 
professional class woman as for the working-class woman. 
For the former, economic independence means freedom 
to enter some congenial occupation. For the latter, on the 
other hand, it would ordinarily mean work in factory or 
shop under conditions which are likely to be physically 
exhausting and not mentally stimulating. 

With the middle class or professional family there seems 
no reason why all should follow a uniform rule. On this 
I venture to repeat what I have written before: ‘‘If both 
husband and wife carry on gainful occupations, well; if 
one is occupied outside the home and another within, well 
also. Which plan is followed ought to depend on which 
plan is better on the whole for all concerned. And this 
will depend largely on the woman’s own ability and tastes 
and upon the number and age of the children. But the 
economic relation is not the essential thing. The essential 
thing is that the economic be made subordinate to the 
larger conception of a common good.” 

As regards those women who would enter factory and 
shop, there are probably already too many rather than 
too few employed. Legislation which decreases the num- 
ber of hours is important, so far as it goes, but I cannct 
believe that, for the great majority of women, such outside 
work is either necessary or desirable from the point of 
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view of their own lives or the welfare of the family. There 
is usually no great objection on the part of the husband 
in working-class families to the extra wage, although not 
all husbands take such a high stand as the husband of my 
neighbor’s laundress. He declares his principle to be that 
he will not live with any woman who does not support 
him. This might be regarded as standing so erect as to 
lean backward. 

The great point on which more positive ethics for the 
working-class family should center, I repeat, is a higher 
standard of living, a higher wage and better house, better 
opportunities for play, and longer and better education 
for the children. The striking testimony of Henry Ford 
as to his experience may not warrant us in any sweeping 
optimism that a minimum wage of five dollars a day would 
be a key to every form of family difficulty. It is doubtless 
true, as claimed, that prostitution may not be in large 
measure the simple consequence of direct economic pres- 
sure upon the woman worker. None the less it is true 
that prostitutes are not recruited in any large proportion 
from the well-to-do or the well-educated classes. Chil- 
dren who grow up in a comfortable home with intelligent 
parents have a multitude of fences and supports about 
them to steady them through the troublous years from 
childhood into manhood and womanhood. The lack of 
privacy, decency, comfort, and of resources in which great 
multitudes of our city children are now brought up is a far 
stronger menace to family life than any ethical—or uneth- 
ical—theory or any frequency of divorce, and when we 
have remedied some of these conditions, we can speak 
more confidently as to the next thing. 

On the question of public care versus home provision it 
may seem that the tendency is decisive. The nurse is 
better trained than the average mother; the teacher is 
far better informed than either parent. Industry removes 
the father from the home; in well-to-do families it takes 
active occupations away from the wife, and in poorer 
families forces the mother into outside occupations; if, now, 
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in addition science deals the last blow by saying that chil- 
dren can be better provided for collectively, are we not 
putting our money on the wrong horse if we back the 
family? 

For one, I am not in love with the alternative. Ido not 
see in our modern hours of industry, our preposterous 
flats and city crowding, the ultimate goal of civilization. 
I do not think children can dispense with parents. Still 
less do I think parents can afford to lose the responsibility, 
the direct education, and the joy of association with 
children. 

In a word, to quote Ellen Key once more, ‘‘It is not the 
family that ought to be abolished, but the rights of the 
family that must be reformed; not education by parents 
that ought to be avoided, but education of parents that 
must be introduced; not the home that ought to be done 
away with, but homelessness that must cease.’’? 

If our present industrial trend were inevitable and irre- 
mediable, I doubt if it would be worth while to discuss the 
ethics of the family. But this Conference does not easily 
admit bad conditions to be inevitable. It has attacked 
child labor. It has seen the beginning of aid to mothers 
in keeping their families together. It has seen the hours 
of many kinds of labor reduced to permit home life. City 
housing may seem so tremendous an obstacle that it cannot 
be overcome, but though I do not expect to see cities of 
homes replace cities of flats, there may be some of our 
number who will. Eugenics is likely to make mistakes, 
but it shows signs of promise. Great employers of labor 
do not all, like the official of the steel corporation, 
regard it as ‘‘a purely academic question” whether a 
twelve-hour day permits family and civic life.* Higher 
education will perhaps not always insist upon identical 
curricula for men and women. Democracy in national 
life steadies as it grows older. So will democracy in family 





2 Ellen Key, Love and Marriage, p. 240. 
* Iron Age, February 22, 1912, p. 482. 
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life. The ethics of the family may, therefore, frame a 
positive program of freer discussion and education. It 
may set as its ideal higher standards of fitness for marriage, 
of equality, fidelity, and affection in marriage, and of joy 
in children. It may magnify not only the mission of the 
soul to refine the sense, but that of the sense to give power 
and enhancement to the soul. And finally it will not 
need to adopt Plato’s grades of value with their implied 
depreciation of family relations. All men, says Plato, 
crave immortality. Some seek for immortality through 
the offspring of their bodies; others are creative in their 
minds and their offspring is the nobler. Rather we may 
say the nobler ideal for men and women is to be creative 
in both mind and body. Certainly the family will not 
thrive by denying either mind or body, but by uniting 
the two. 
James HaypEn Tvurts. 
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THE PREVENTION OF WAR. 


Cc. D. BROAD. 


“SN July 10 of the present year the New Statesman 
issued a special supplement on the Prevention of 
War.! It was prepared by Mr. L.-‘S. Woolf for the 
Fabian Research Department; and it is, so far as I 
know, the only good thing that has up to the present 
resulted from the war. But itis a very good thing. Pacif- 
ists (among whom I number myself) tend to have a very 
serious defect. They tend to forget that other people 
are not and are not likely for many years to become as 
sensible as themselves about international questions. Now 
it is no more use to argue for pacificism on the assumption 
that other people are going to be very reasonable, than it 
is to argue for free trade on the assumption that most 
nations will shortly become free-traders. If pacificism is 
to be of any practical use it must enunciate and defend a 
course of action which is likely to appeal to people most 
of whom are full of national and patriotic sentiments, 
however evil and silly we may consider such sentiments. 
Now Mr. Woolf has steered his course with extraordi- 
nary ability between the rocks of idealism and the shallows 
of cynicism. To the cynic on international matters—the 
man who takes his knowledge of history from the Sunday 
papers and his maxims of human conduct from Mr. Bot- 
tomley and similar moral teachers—Mr. Woolf presents 
masses of historical evidence for the comparative success 
of many international agreements and for the fact that 
the vast majority of them have been kept even in the 
present war. £.g., in spite of the great advantage in 
modern warfare of an unannounced attack none of the 
belligerents omitted the formality of a proper declaration 





1 “Suggestions for the Prevention of War.’’ Special to New Statesman, 
Vol. V, No. 118, London, 1915. 

















242 INTERNATIONAL JOURNAL OF ETHICS. 


of war; and each belligerent is so convinced of the impor- 
tance of international law as to spend endless ingenuity 
in proving to itself and to neutrals that it is acting in accord- 
ance with law and that its enemies are flouting it. And, 
on the other hand, as we shall clearly see, Mr. Woolf is 
under no illusions as to the reasonableness of mankind in 
international relations. His scheme abounds in options, 
alternatives, and mere permissions in place of commands, 
to meet the actual jealousies and egoism of nations. 

One other merit, closely connected with that just men- 
tioned, must be noted before we proceed to give an outline 
of Mr. Woolf's scheme. Discussions about international 
questions suffer to an aggravated degree from the defect 
to which all political discussions seem liable, viz., that 
they abound in sweeping generalisations made on the 
most flimsy of data. The whole subject is enveloped in 
clouds of what an eminent moral philosopher of my ac- 
quaintance terms “loose gas.’* Mr. Woolf's great merit 
is that he is never vague; all his statements are most 
carefully guarded and historical chapter and verse are given 
for every one of them. ; 

Mr. Woolf begins by disposing of the commonplace that 
people always will want to fight, and that so long as they 
do so it is useless to try and find a substitute for war. He 
replies that very few people want to fight under normal 
circumstances: we may remark that within a few days 
of the war many English papers were against our inter- 
vention (including that very representative journal Punch) 
and the German Social Democrats were holding meet- 
ings in favor of peace. But, if disputes be allowed to 
drag on, a moment comes when people do want to fight, 
or can be very easily made to think so by interested 
persons; and then war is inevitable. Thus, while it is 
true that if everyone always wanted to fight wars would 
be inevitable, the fact is that most people generally do not 
want to fight, and machinery is needed for settling disputes 
before they give rise to the psychological conditions under 
which alone civilised people will fight. Mr. Woolf also 
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cautions us against thinking that the present war is some- 
thing unique in anything but size and cost; to think of it 
as “‘ the war that will end wars”’ or as “‘ the end of all things” 
is simply to repeat a fallacy of historical perspective which 
has been committed by the contemporaries of every other 
striking event. 

Having shown that there is nothing intrinsically absurd 
in his task, Mr. Woolf proceeds to analyse the most usual 
causes of wars. We may suspect that disputes which 
arise from one kind of relation between nations will be 
capable of a mode of settlement which will not apply to 
those which arise from relations of another kind. He dis- 
tinguishes four kinds of relation which may lead to dis- 
putes. (1) Legal relations (boundaries, interpretation of 
treaties, etc.); (2) Political relations (subject races, etc.); 
(3) Economic relations, and (4) Questions of honor. We 
may remark in passing that (2) and (4) are not always 
easy to distinguish; that all other disputes if not quickly 
settled lead to (4); and that it is chiefly when people can 
be persuaded that questions of honor are involved that 
they can be got to fight. I think we ought to add that 
people are sometimes moved to fight over abstract ques- 
tions of right and justice where neither their own interests 
nor honor are involved. No doubt the motives of most 
Englishmen who wanted us to fight Germany were very 
mixed, but I am sure that many people were more moved 
by the purely abstract question of the violation of the 
neutrality of Belgium and the alleged cruelties of the 
Germans in that country than by any other consideration. 
This is of course a morally reputable motive, however 
much it may lend itself to hypocrisy, and however care- 
fully it ought to be checked by the consideration whether 
intervention will really do more good than harm to the 
injured third party in particular and to humanity in gen- 
eral. This motive is also peculiar in the following respect. 
If we are to have a reasonable society of nations all the 
other motives must as far as possible be weakened, but 
this motive must be strengthened. Nations must be much 
Vol. XXVI.—No. 2. 7 
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less prepared to make sacrifices for their supposed interests 
and prestige and much more prepared to make them for 
the maintenance of abstract justice and the sanctity of 
agreements if an international authority is to have the 
power over recalcitrant or dishonest nations which the 
state has over its hooligans and rogues. At present a 
patriotic man is much oftener one who wishes his country 
to be as grasping as a miser and as touchy as a parvenu 
than one who would like it to show that forbearance and 
unwillingness to insist on one’s extreme rights which are 
the marks of a Christian gentleman. 

We must now consider the various kinds of interna- 
tional assemblies and their functions which Mr. Woolf 
enumerates, and the analogies between them and the inter- 
nal institutions of a single state. We may distinguish 
first: Congresses or conferences and tribunals. These 
correspond to the legislature and the judiciary of a state. 
But legislatures have two different functions; they make and 
alter the constitution of the state and they promulgate 
general laws for regulating the relations of citizens. £.9., 
the House of Commons acted (as we may say) as a Con- 
vention when it passed the Parliament Bill and the Home 
Rule Bill; it acted as a Legislature when it passed the 
Insurance Bill. Now, Mr. Woolf says, since the Congress 
of Vienna there have been international bodies fulfilling 
each of these functions. The Congress of Vienna itself 
acted as a legislature when it laid down the rules for navi- 
gable rivers; and the Geneva Convention acted similarly 
when it laid down certain rules of war. Perhaps the main 
error of congresses acting as legislative assemblies has 
been to deal much more with rules of war than with rules 
of peace. War being a state of affairs when people are 
morally at their worst and mentally scarcely responsible 
for their action, rules about warfare have the maximum 
chance of being broken; and the breach of them reflects a 
certain discredit on all rules laid down by international 
authorities. Moreover one cannot help feeling that there 
is something slightly ridiculous in the matter of many of the 
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rules of war, and that they must largely be defended on 
the classical grounds given by a college tutor—after all 
there must be rules of some sort. It is difficult to believe 
that apart from the rule it is very wicked to poison soldiers 
without blowing them to pieces but perfectly harmless to 
poison them if you also attempt to blow them to pieces. 
And a rule which it is only wrong to break because you 
have agreed to keep it is almost certain to be broken in 
any time of stress. Congresses have been most successful 
when they have acted as makers and alterers of the Con- 
stitution of Europe. The Congress of Vienna, as we know, 
did not shine in this respect. In the first place it hovered 
between two incompatible theories; one that Europe was 
to be a confederation of states, and the other that it was 
to be under the hegemony of the four great powers. The 
other difficulty was one that still threatens to wreck efforts 
at peaceful settlement of difficulties, viz., the fact that 
states as at present constituted do not coincide with 
racial and national divisions. Internal troubles may 
threaten the peace of Europe, but no European nation 
cares to allow outside interference in its dealings with 
its own subjects. 

Mr. Woolf argues that a satisfactory international con- 
stitution can hardly be made until there is some general 
agreement as to the treatment of races as opposed to states. 
Yet it is difficult to imagine any strong nation like England, 
or Germany, or Russia allowing interference with its 
treatment of Irishmen or Poles or Finns. Nevertheless he 
sees in the diplomatic history of the nineteenth century 
distinct traces of the development of a view that the inter- 
nal affairs of a state are neither (a) entirely its own business 
nor (b) the business of any one other state, but that (c) 
they are the business of Europe as a whole if they begin 
to threaten the general peace. In support of this opinion 
he quotes (i) the setting up of the Greek kingdom against 
the wishes of Turkey; (ii) the settlement of the difficulty 
(about foreign recruiting of insurgents) between Greece 
and Turkey in 1869; (iii) the Balkan question and the 
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Russian intervention of 1876-78; (iv) the neutrality of 
Luxemburg; and (v) the Morocco question of 1905. 

It is of some importance to consider these cases in a 
littie detail to see what conclusions they really support. 
Mr. Woolf admits that in the main the powers maintained 
in theory the view that they were only mediating between 
sovereign states. But he argues that they really meant 
more than this. The destruction of the Turkish fleet 
at Navarino was a rather strong ‘‘suggestion to a sovereign 
power”; and the Greek boundary question was settled 
against the wishes of Greece and Turkey by armed force. 
He argues that in every case except one (the Russo-Turkish 
war) the conference managed to keep the peace (a) be- 
tween the nations with whom the dispute started and (b) 
between the interested nations (e.g., England and Russia) 
who were among the powers intervening. And the break- 
down in the seventies he considers makes for rather than 
against his view in two ways: (a) Russia only went to war 
with Turkey when the conference rejected her suggestion 
that they should unite to. enforce their decisions, 7.e., 
when the conference refused to act as an international 
constitutional authority; and (b) when Russia tried to 
play for her own hand the powers insisted on acting as an 
international authority and compelled the revocation of 
the treaty of San Stefano. This is true enough, but it is 
necessary to insist on three points if we are not to over- 
rate the analogy between these historical examples and 
the internal procedure of states. (1) The plan was most 
successful when the nations whose relations were dealt 
with were weak and backward as compared with the 
rest. The only apparent examples of great powers sub- 
mitting to the decision of a conference are Russia, when 
she was exhausted by the Turkish war, and France over 
Luxemburg and Morocco. In the first case she had hardly 
recovered from her defeat by Prussia; in the second she 
was in no condition to face Germany. Thus none of the 
examples are very good instances of a really strong power 
bowing to the decision of a majority because it believed 
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such action to be right. (2) The weakness of the analogy 
also comes out in the fact that, as Mr. Woolf admits, 
Greece and Turkey were not represented at some of the 
conferences that had the most important influence on their 
relations. (3) Nevertheless we must not forget that the 
analogy here is with constitutional questions in a single 
state. Unless we can say that the behavior of the Ulster 
minority over the Home Rule Bill wrecks the view that any 
changes in the constitution of a state can be brought about 
without civil war we have no right to hold that the fact 
that in Mr. Woolf’s examples nations generally gave way 
only to force majeure wrecks the possibility of peaceful 
acceptance of international legislation. 

On the general question of conferences as legislatures 
and as constitutional conventions Mr. Woolf comes to the 
following conclusions: (1) Generally conferences have 
only settled details when the basis of settlement has 
already been agreed upon by previous legislation. This 
is undesirable. The question whether a dispute shall be 
referred to a conference or not ought not to be a question 
for negotiation, but this procedure ought to be insisted 
upon. On the other hand, as we shall see, Mr. Woolf 
holds that it is unreasonable to insist that nations shall 
abide by the decisions of a conference on all subjects. 
(2) It seems essential that something less than absolute 
unanimity shall be demanded in order to make the decision 
of a conference binding. The rule of unanimity has 
generally been defended as the only one consistent with 
the independence of sovereign states. But this is merely 
a@ means of making all conferences nugatory from the 
beginning. As we may perhaps put it, though the ante- 
cedent volition of a nation is to get such and such a decision, 
its consequent volition, if it honestly enters a congress, 
is to abide by the decision of the congress; hence its con- 
sequent volition is not contradicted and its sovereignty is 
not abrogated if the decision be contrary to its antecedent 
volition. With Mr. Woolf's attempted solution of the 
problem: How to represent each nation in a conference 
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in such a way that it is reasonable for each to accept a 
majority decision—we will deal later. 

At present let us consider his views about international 
tribunals—the analoga to judicial bodies in single states. 
With these are clearly connected the questions of arbitra- 
tion and treaties. Treaties are comparable to contracts 
between individuals in a state. Now difficulties may 
arise over treaties in three ways. (a) There is no recog- 
nised judicial authority to interpret treaties when dis- 
putes arise as to their application to particular cases; 
(b) There is no authority to enforce them; and (ce) Cireum- 
stances change and treaties may become unfair. Yet the 
maintenance of the status quo may be to the advantage 
of one party who will insist on it, while it may be disad- 
vantageous to the other party and to humanity—e.g., 
France and England have a great interest in maintaining 
the status quo in the Low Countries, Germany had a great 
and growing interest in upsetting it. This does not make 
France and England specially virtuous and Germany 
specially wicked, but it produces a state of affairs very 
hostile to peace. An unalterable treaty is, like an unal- 
terable constitution, the surest means of war; for it may 
legitimately become intolerable to one of the parties and 
there will be no way of changing it except by an open 
breach and the risk of war. The suggestion has been 
made of fixed time-limits in treaties. The advantage is 
that they provide a fair means of altering treaties with altered 
conditions. It can hardly be part of the eternal order of 
things that Belgium and Holland must be independent 
because it would be dangerous to France and England to 
have Germany seated there. But it would be grossly 
unfair if Germany is to alter the arrangement, as she 
tried to do, just at the moment most convenient to her. 
A time limit allows a fair and peaceful alteration. But 
it has the grave disadvantage that it raises afresh a thorny 
question which has perhaps with difficulty been set at 
rest; and the time just before a treaty comes up for recon- 
sideration would always be a time of especial uneasiness. 
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One of these difficulties, it seems to me, could be avoided 
if it were arranged that the question could only be reopened 
at the stated intervals if one of the parties gave notice that 
he wished it reopened. Unless the grievance on one side 
were very great both parties would probably prefer to let 
sleeping dogs lie. 

But the main interest of treaties for Mr. Woolf is that 
they necessarily transform vague political relations into 
legal ones and thus make arbitration possible. As long 
as there is no recognised judicial body to interpret them 
in disputed cases this does not greatly help us towards 
peace, but once such a body is constituted the existence 
of treaties is a great guarantee of the possibility of peaceful 
settlement for certain differences. We will therefore turn 
to Mr. Woolf's views on arbitration. This section is 
perhaps the most important in the paper. High hopes 
have been built on compulsory arbitration, yet most of 
us can see that there are certain disputes which it is not 
reasonable to refer to arbitration. Mr. Woolf makes two 
very important distinctions here: (i) between two quite 
different senses of arbitration, and (ii) between the kinds 
of disputes that are and those that are not suitable as 
subjects for arbitration. An international arbitration 
court may be expected to do either of two things: (a) To 
decide on questions of law and fact; (b) To give a fair- 
minded judgment in settling some dispute that cannot be 
reduced to legal terms.? Now it is to be noted that it is 
only in cases of the first kind that arbitration has been 
successful. Nations are prepared to submit questions that 
can be stated in terms of law and fact to an international 
tribunal and to abide by its decision; they are not prepared 
to bind themselves to accept its decisions in other cases. 
Mr. Woolf points out that this applies even to the Alabama 
arbitration; the principles of law were first formulated by 
negotiation in the Treaty of Washington; the subsequent 





2 Cf. the case of an arbitrator in an industrial dispute deciding (i) whether 
an agreement between master and men had been broken, and, if so, by 
which party; and (ii) deciding on a fair minimum wage for the industry. 
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arbitration only considered facts and assessed damages. 
And this enables us to see that compulsory arbitration for 
all questions is absurd, and that it is only reasonable for 
disputes that can be stated in terms of fact and law. 
We also see that this is the true distinction between arbi- 
trable and un-arbitrable disputes, and that the funda- 
mentum divisionis is not ‘‘questions involving interest and 
honor’”’ as the diplomatists have claimed. The Dogger 
Bank arbitration involved questions of interest and honor 
in the most acute degree, but the dispute could be stated 
in the form: What actually happened, and who was to 
blame, and to what extent? 

Mr. Woolf's scheme with regard to compulsory arbitra- 
tion is as follows. Disputes on any of the following five 
questions are suitable for arbitration: (i) Questions of 
fact, (ii) of titles and boundaries; (iii) of interpretation of 
treaties and international law, of claims founded on these 
and on alleged breaches of them; (iv) of responsibility or 
blame of national agents; (v) of certain pecuniary claims. 
But, although such questions are susceptible of arbitration, 
Mr. Woolf would not compel arbitration even on them be- 
cause of the vagueness of international law and the partly 
justifiable distrust to which this leads. His plan is to 
compel the parties to a dispute on any one of these five 
questions to accept the option either (a) of an arbitration 
or (b) of calling a conference. The party demanding the 
conference must then state whether it wishes the confer- 
ence (a) to settle the whole matter or (b) to state the prin- 
ciples on which the arbitration court is to decide and leave 
the application of them to court. In any case both par- 
ties would be bound to accept the final decision whether of 
the court or the conference on questions of the five kinds 
mentioned above. 

Mr. Woolf says that the court is to determine its own 
competence; and that there is no special difficulty about 
this, for courts are constantly called upon to settle such 
questions. It seems to me, however, that a difficulty might 
arise here. Suppose that both disputants denied that their 
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controversy was exclusively concerned with questions of the 
five kinds enumerated by Mr. Woolf as arbitrable, is the 
court to consider this point automatically, and if it finds 
that the question is of one of the five kinds to insist on 
arbitration or a conference? This difficulty can, however, 
be met, I think, when we consider the further development 
of Mr. Woolf's plan and the establishment of an inter- 
national authority. 

In the meanwhile we have to consider the question of a 
permanent court of arbitration. Mr. Woolf considers 
that this is necessary, for otherwise nations who do not want 
to arbitrate or to submit to a conference could avoid doing 
so by objecting in turn to every form of arbitration and 
conference proposed. We therefore need a permanent court 
to which questions of these five kinds shall be automatically 
referred if the disputants cannot agree on any other method 
of settling their differences. But, apart from this function, 
Mr. Woolf considers that the importance of a permanent 
court has been exaggerated by pacifists. He thinks it 
important that nations should not be tied down to a single 
method of settling their differences, for we want to have 
as much experience as we can of various possible methods 
of peaceful settlement. Hence we only want to make 
reference to the permanent court compulsory if the dis- 
putants can agree on no other method that they would 
prefer. With regard to the constitution of the court Mr. 
Woolf thinks that it should be permanent so that a tradi- 
tion of interpreting international law may grow up. Again 
the difficulty will arise that each sovereign state must have 
a representative, that there are many more little and 
backward states than large and progressive ones, and that 
we may fairly doubt the capability of states like Haiti and 
Siam producing competent international lawyers in large 
numbers. The decisions of the court must go by majori- 
ties and so the controversies of great and civilized states 
might be settled by a majority of votes from small and 
barbarous ones. To this Mr. Woolf replies that the small 
states will have to give up something, and that it is to 
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their interest to do so because they have more to gain than 
anyone by the substitution of law for force in the settle- 
ment of international disputes. He propounds several 
schemes for forming a court on these principles; all of them 
have been discussed at the Hague and seem reasonable 
enough; and one has actually been accepted for the con- 
stitution of an International Prize Court. 

At this point I may mention a difficulty that strikes me. 
Suppose that two nations agree that their dispute falls 
under one of the five heads, but that one wants it settled 
by arbitration and the other wants a conference. So far 
as I can see on Mr. Woolf's scheme if the nations could not 
agree the matter would automatically be settled by arbi- 
tration by the permanent court. This may be the best 
way out of the difficulty, but it gives a great advantage 
to a nation like England whose interest it is to take a very 
conservative view of international law and to insist as far 
as possible on the maintenance of the status quo. I do not 
see how a treaty that has become oppressive to one party 
is to be altered if the other whom it benefits can, by 
obstinately refusing to allow a conference, force the appeal 
to the permanent court which is necessarily conservative. 
Of course if a peaceful decision is to be insisted upon the 
option must ultimately be closed automatically on one 
side or the other, and it is perhaps better to favor the 
conservative side in the last resort. We now come to the 
concluding point of Mr. Woolf's scheme. This is the 
establishment of an international authority, and the rights 
and powers that can be given to it. It is essential in Mr. 
Woolf's opinion that the general procedure for settling in- 
ternational disputes should be agreed upon once and for 
all and should not be a matter for separate negotiation in 
each case. But this is compatible with making the pro- 
cedure itself allow various options to the disputant; and 
indeed it is only by doing this that we can expect nations 
as at present constituted to be prepared to bind themselves 
to submit to one general method of procedure. Mr. 
Woolf's irreducible minimum is that nations should bind 
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themselves (1) to set up an international tribunal, (2) to 
refer all questions of the five heads mentioned above either 
to a conference, or to an agreed tribunal created ad hoc, 
or to the permanent court. If they fail to agree on any 
other method they must refer these questions to the per- 
manent court. (3) To refer all other questions to a cgn- 
ference for examination and report. They must agree to 
accept the decisions of the conference, special tribunal, or 
central court in case (2); but they need not do so in case (3) 
if the question affects either (a) territory, (b) internal laws 
and institutions, or (c) independence. The option of war 
after reference to a conference is thus left open on those 
questions which most deeply stir people at present, and 
this seems necessary if nations are to enter into this general 
undertaking with any intention of keeping to it. 

If a permanent international authority were established 
one of the difficulties that I have mentioned would be 
eliminated. If two nations had a dispute and both thought 
that it involved other than arbitrable questions they would 
still have to refer it to the international authority for dis- 
cussion and report. If it were anywhere near the line 
between arbitrable and non-arbitrable questions the author- 
ity could then ask the permanent court to decide whether 
it were arbitrable or not. If the court decided that it was 
the disputants would be compelled to accept arbitration 
or a conference whose decisions would be binding; other- 
wise the international authority would proceed as in the 
other non-arbitrable questions to report and suggest. 
Similarly I imagine the permanent court would have to 
decide in doubtful cases whether a dispute did affect 
territory, internal laws and institutions, or independence; 
and consequently whether the decision of the international 
authority was binding. 

The question now arises: How is the international 
authority to be constituted? The difficulty which we found 
in constituting an international court where a majority 
decision shall be binding recurs here in an aggravated form. 
Decent people do not object to their nation being bound in 
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decisions on fact and law by a majority of jurists from small 
states except on the ground that it is rather improbable 
that the jurists from small and backward states will be as 
competent in their business as those from the great nations. 
But much stronger sentiments are aroused when we deal 
with the submission of a great state to a majority decision 
on questions that are not wholly ones of law and fact. 
This strong feeling is partly legitimate. Small states form 
a class whose members have certain peculiar and some- 
times undesirable interests and characteristics, and they 
might vote together on non-legal questions under the sway 
of these special interests. And again we might easily get 
a large majority of the people in the world forced to obey 
on doubtful questions the representative of a small minority 
consisting of the most backward of peoples. On the other 
hand, it seems essential that the members of the authority 
should represent governments and not peoples; for, as Mr. 
Woolf points out, there is a homogeneity between the gov- 
ernments of all civilised and even semi-civilised peoples 
which is totally lacking between the peoples themselves. 
It is therefore essential to weight the representatives of 
each government in some way (e.g., by giving them so many 
votes) that shall roughly correspond to the importance of 
the people whose government they represent. Mr. Woolf 
suggests a method of doing this based on that agreed to 
by the Hague Conference in constituting an international 
prize-court. We may add, what Mr. Woolf does not men- 
tion, that it will be necessary to have some arrangement for 
periodically overhauling these “weightings” and that these 
periodic overhaulings will lead to very delicate questions, 
e.g., the representative of Japan would need to have a very 
much larger number of votes to-day than he would have 
had fifty years ago. 

How far ought such an authority to be backed by force? 
We may impose legal and moral obligations on nations; 
but we need not sanction all of them by force but only the 
most important ones. Mr. Woolf suggests that the au- 
thority ought to be given power to enforce the following 
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obligations: (1) That of referring all unsettled disputes to a 
tribunal or conference, (2) That of abiding by the decisions 
of a tribunal and (3) That of abiding by the decisions of a 
conference called ad hoc by two states as an alternative to 
appealing to a tribunal. On two other points we might 
recognise a moral and legal obligation; but, in the present 
state of affairs, might refuse to enforce it: (1) The obliga- 
tion of abiding by the decisions of the permanent author- 
ity on all points not involving territory, independence, or 
internal laws and institutions; and (2) That of abiding by 
general rules of law (not affecting the above three points) 
that the authority may from time to time lay down by a 
majority vote. 

This is the essence of Mr. Woolf’s scheme which is well 
worth the consideration of all sensible and well-willing 
men. I will conclude by a very few further remarks. 

(1) I should like to see the international authority and 
the permanent tribunal given one power not mentioned 
by Mr. Woolf. This is something corresponding to the 
power of punishment for contempt of court by newspapers 
and speakers. As soon as a matter is referred to a tribunal 
or conference or to the international authority it ought to 
be regarded as sub judice; full, genuine, and quite colorless 
reports of the proceedings from day to day should be pro- 
vided for the newspapers, but all comments by them and 
by public speakers should be suppressed till the matter is 
decided. I think that there would be little difficulty in 
carrying this out. The newspapers of each state would be 
under the control of their respective governments and liable 
to criminal proceedings if they broke this rule. Respon- 
sible public speakers could easily make it a point of honor 
to refrain from comment while the question was sub judice, 
and irresponsible ones could be suppressed by the police. 
I see no hardship in such a procedure and I am sure that it 
would make enormously for peace. The press of Europe 
is at present a public danger in its comment on interna- 
tional affairs; it is partly under the control of sinister inter- 
ests which want war, and it partly lives by keeping people 
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in a fever of suspicion and patriotic heroics in which every 
international question is distorted and a state of mind 
favorable to war (and to the circulation of newspapers) is 
fomented. Nothing of the least importance will be lost 
and much will be gained if in place of all this hectic non- 
sense people are provided with a perfectly cold report of 
the actual proceedings; those who only want sensations 
will be too bored to read it, those who want information 
will be able to get it without the labor of constructing it 
from contradictory emotional absurdities. It is the ab- 
solute worthlessness of matter and motive of most of the 
most popular newspapers that makes one doubt the wis- 
dom of some of the otherwise attractive proposals of the 
Union of Democratic Control. Sir Edward Grey and Herr 
Von Bethmann Hollweg may fall far short of our ideals, 
and their methods may strike us as dangerous and anti- 
quated, but we may reasonably believe that their stand- 
ards of morality and intelligence compare favorably with 
those of the average English or German newspaper pro- 
prietor. 

(2) Of course Mr. Woolf’s scheme will not of necessity 
prevent war, and he does not suppose that it will do so. 
Even if every nation always acts in perfect good faith 
the scheme leaves room for war as a last resort. And 
there always is the possibility that nations will not act in 
good faith, but will be tempted by some supposed imme- 
diate advantage to go to war without the preliminaries which 
this scheme imposes on all nations that agree to it. But 
we may fairly admit that it would provide an enormously 
strong check against war, and that if it were once put into 
force and had settled successfully a number of difficulties 
(which with any good luck and good will it would do) it 
would grow in strength with every success. Action in 
accordance with it would finally become habitual; the 
forces making intentionally and unintentionally for the 
state of mind under which alone wars are possible would 
be held in control by it and by my suggestion about the 
press; and we might fairly hope that there would be few 
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cases where national passion rose so high as to break 
through it altogether. 

(3) Lastly we can see that, if the international authority 
is to be provided with any punitive powers either military 
or economic, it is essential that a majority of votes shall 
always represent a large preponderance of military or eco- 
nomic force; for otherwise it cannot enforce its decisions. 
This provides another reason for scaling down the votes of 
the representatives of small and backward nations by some 
kind of ‘‘weighting’* such as Mr. Woolf suggests. 


C. D. Broan. 
St. ANDREws UNIveRsITy, SCOTLAND. 
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THE MORALS OF MONOPOLY AND COMPETITION, 


HOMER BLOSSER REED. 


_ changing character of morals is nowhere more 

conspicuous than in those of monopoly and com- 
petition. We are about to put men in jail for selling 
their own goods at their own prices or for selling cheaper 
to one man than to another. Less than a half century 
ago such acts of competition were considered the life of 
trade and a boon to the public welfare. All this is now 
changed and the question now comes up what can possibly 
be the moral and logical grounds on which such things are 
justified. 

Underlying the changing character of morals is the 
conception that new conditions require new rules. It 
usually happens that when the conditions suddenly change 
old rules are applied unaltered, and are allowed to work 
serious havoc before their inertia is overcome and an 
effort made to formulate rules fitting the new situation. 
This state of affairs applies in particular to the morals 
of competition and monopoly. Within the last half 
century there has been an unrivaled development of 
industry from a simple agricultural stage to the extreme 
form of the factory system, or from industry as carried 
on by individuals each according to his preference to a 
condition of industry carried on by the combined efforts 
of many men bringing about large combinations and 
monopolies. But there has been no corresponding change 
in business methods or morals. On the contrary, com- 
petitive morals have been applied without alteration to 
conditions of monopoly and combination. This mis- 
application resulting from the unequal evolution between 
business morals and business conditions appears to be the 
fundamental cause of our present monopolies and other 
industrial problems engaging the serious efforts of our 
legislatures and courts. 

















MORALS OF MONOPOLY AND COMPETITION. 259 


The best sources on the morals of trade with reference to 
the rise of competition and to the changes from competitive 
to monopolistic conditions or from small scale production 
to large scale production are the court decisions within the 
last century and a half. They have the advantage of 
representing de facto laws and customs as well as reflecting 
the morals of the conservative and enlightened public. 

The opinion is often expressed that the so-called laws 
of competition have existed since time out of mind, are 
a part of the order of nature, and as such are unchangeable. 
There are a few old cases, however, which indicate that 
such a view is contrary to fact, and that the competitive 
system grew out of previous monopolistic conditions 
fostered by the medizval guild system and by royal grants. 
It was welcomed because it was thought a vast improve- 
ment upon the old system and in the interest of the public. 
Beale and Wyman, writing of the governmental regulation 
of business during the late middle ages say: ‘‘ Not only 
did the law regulate business indirectly through the courts, 
parliament itself frequently regulated prices of the nec- 
essaries of life by direct legislation. The great staples 
like wool and food were habitually regulated in this way, 
and the employment and price of labor was a subject 
of statutory provision. Thus, in 1366, Henry III, after 
reciting former statutes to the same effect, regulated the 
price of bread and ale according to the price of wheat and 
barley, and forbade forestalling, that is, cornering the 
market. In 1344 the ordinances fixing the export prices 
of wool were repealed after some years of trial. In 1349 
all laborers were obliged to serve for the customary wages; 
and ‘butchers, fishmongers, regrators, hostelors (7.e., inn- 
keepers), brewers, bakers, poulterers, and all other sellers 
of all manner of victuals’ were bound to sell for a reasonable 
price.! These statutes continued in force throughout the 
middle ages, and until the settlement of America.”' The 
explanation of this régime is to be found in the economic 





1 Railroad Rates Regulation, p. 7. 
Vol. XXVI.—No. 2. 
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conditions of the times. The respective business men 
had a practical monopoly in their own localities. To 
prevent extortion or refusal of service, either of which 
might be very damaging to a customer, the state had to 
undertake regulation. So far as a single case is evidence, 
a breaking away from these conditions began with the 
Schoolmaster’s case in 1410.2 The masters of a grammar 
school in Gloucester brought a complaint against another 
master, and said that the defendant had started a school 
in the same town, so that whereas formerly they had 
received 40d. a quarter from each child, they now got 
only 12d. to their damages. Their counsel contended that 
this interference and damage made a good action, and 
cited many instances of exclusive rights, especially the 
claim of the masters of Paul’s that there should be no 
other masters in all London except themselves. But 
‘Justice Hill denied the claim of the plaintiffs since they 
had no estate but a ministry for the time; and though 
another equally competent with the plaintiffs came to 
teach the children, ‘“‘this was a virtuous and charitable 
thing, and an ease to the people, for which he could not 
be punished by the law.” 

It would be difficult to find a better illustration of the 
fact that competition was welcomed because it was an 
“‘ease to the people.” But without going into further 
detail upon the origin of the system of free competition, 
it may be said that in course of time there developed a 
fixed set of morals, customs, and habits which became 
crystallized into the common law and which represent 
what seems almost the apex of individual liberty. To give 
an idea of the wide range of liberties allowed in competition 
by the American common law we may refer to the recent 
case of Citizens’ Light, Heat, and Power Co. v. Mont- 
gomery Light and Power Company. The contestants were 
competitors in furnishing light, heat, and power to the 
people of Montgomery. The defendants induced cus- 
tomers of plaintiff to break their contracts with it, made 
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false statements about its credit and service, and frequently 
took business below cost in order to take its trade away. 
The court gave judgment for the plaintiff on the first 
count but for the defendants on the other two, Judge 
Jones saying: 


At common law, a trader, or persons in other callings, in order to 
get another man’s customers, could use any means not involving violation 
of the criminal laws, or amounting to “fraud,” “duress,” or “intimida- 
tion,” as the iaw understands and applies these terms to transactions 
between man and man, or to his becoming a wrongful party to a breach 
of another man’s contract. The trader may boast untruthfully of the 
merits of his wares, so long as it does not take the form of false state- 
ments, amounting to slander or wilful misrepresentation of the quality 
of a rival’s product, or a libel upon the character, business standing, and 
credit of his rival, or an effort to induce the public to believe that the 
product he sells is that manufactured and sold by the rival. He may 
send out circulars, or give information verbally, to customers of other 
men, knowing they are bound by a contract for a definite term, although 
acting with the purpose of getting the trade of such a customer. He 
may use any mode of persuasion with such a customer, keeping within 
the limitations stated, which appeal to his self-interest, reason, or even 
his prejudices. He may descant upon the extent of his rival’s facilities 
compared with his own, his rival’s means, his insolvency, if it be a fact, 
and the benefits which will result to the customer in the future from 
coming to the solicitor rather than remaining where he is. He may 
lawfully, at least so far as his rival is concerned, cut prices to any extent, 
to secure his trade. So long as what he does is done to the benefit of 
his own trade and, in taking over the customers of another, he keeps 
within the limits heretofore defined, he is safe from legal restraint at the 
instance of a competitor in following ‘the law of competition,” which 
takes little note of the ordinary rules of good neighborhood, or abstract 
morality. The person whose customers are thus taken from him cannot 
complain, for no right of action lies in his favor against him who solicited 
his customer, since the solicitor exercised a legal right in a legal way. 


The judge giving this opinion has lost sight of the 
public interest in the competitive system which was 
originally designed for its benefit. He takes no account 
of common morality. He simply states what the common 
law allows and gives his decision accordingly, which is 
clearly a crystallization of the laissez faire policy in business. 
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The liberties which he allows function well in such a 
competitive system as that in which they developed. 
The traders were small, had approximately equal resources, 
and each one was more or less for himself. If one trader 
cut prices, or gave rebates, or granted special favors to 
particular customers, or slandered his rival, or untruth- 
fully boasted of the merit of his wares, his competitor 
could do likewise with equal effect. If a customer could 
not get -satisfactory terms from one trader, he could do 
so from another. The public took no interest in this 
war of competition except to get the advantage of good 
bargains. If any one was injured it was the trader rather 
than the consumer. There were of course evils such as 
numerous bankruptcies and periods of under- and of over- 
production, but on the whole the system was worth more 
to the public than it cost, and one positive merit it did 
have was that it allowed full freedom to individual capacity 
and ingenuity. 

But if we introduce into this competitive system of 
approximately equal individual traders a large combination 
of individual traders having an enormous capital, then 
the competitive morals as practiced between the com- 
bination and the individual trader have an altogether 
different effect because of the inequality of capital. Ina 
siege of price-cutting, in getting information of the com- 
petitor’s business from their employees and from those of 
the railroads, in securing favorable advertising in the 
form of disinterested news and editorials, in delaying 
litigation by appeals, and in many other instances the 
combination can get advantages which are wholly denied 
to the small trader because of his small capital. The 
small trader may be a better manager then any one in 
the combination; he may produce cheaper, treat his 
customers more considerately, give prompter service, 
and offer a superior quality of goods; but no matter what 
his merits are, he cannot possibly overcome the superior 
capital of the combination which as a consequence secures 
a monopoly. It then has powér to oppress the public 
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with unreasonable prices through which it may recoup its 
losses from the war of competition. 

When such a result occurs, we begin to hear of ‘‘unfair 
competition,” ‘‘cut-throat and predatory competition,” 
“tainted money,” “anti-trust legislation,” ‘‘the extortion 
of monopolies,” ‘‘restraint of trade,’’ “reasonable and 
unreasonable restraint of trade,” and similar phrases 
which indicate that the problem has arisen in the public 
consciousness and that moral feelings have been aroused. 
The old adage, ‘‘Competition is the life of trade,” begins 
to have an unsavory sound and these so-called laws of 
competition which have existed since time out of mind 
begin to be questioned. The combination is dubbed 
an “Octopus.” But as a matter of fact the combination 
has done nothing more than carry out the “good, old- 
fashioned laws of competition,” the very same methods 
practiced daily by those who raise the bitter cry against it. 
The only difference is that the combination profits, and 
the little trader goes to the wall. The question arises, 
however, whether a combination can rightfully adopt the 
same methods practiced by small traders in competition 
and whether its large capital does not create a new situation 
in which the old morals of competition fail to function, 
and whether the combination should not adopt a new set 
of morals commensurate with its new situation. Here 
there is clearly a moral problem, and to show the form 
which it has taken we can do no better than to refer to 
some court decisions on the matter. It is probable that 
conservatives will think the old system of competition 
good enough while those enlightened on new conditions 
will recommend a change. I shall quote first some 
opinions from the former class. We shall find that they 
are averse to making distinctions between kinds of 
competition, and believe competition as such a part of the 
unchangeable order of nature. 

The Mogul Steamship case, the leading case on com- 
petition in England, gives the general trend of the con- 
servative views. In this case, the defendants, who were 
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firms of ship owners trading between China and Europe, 
formed themselves into an association, from which the 
plaintiffs were excluded, the purpose being to obtain a 
monopoly of the tea trade and maintain freight rates. 
They offered a rebate of five per cent to shippers who 
consigned their tea exclusively to their (the defendants’) 
vessels, and also undertook to send special ships to underbid 
any vessels which plaintiffs might send. Defendants 
reduced rates so low that plaintiffs were obliged to carry 
at a loss in order to obtain homeward cargoes. To recover 
their losses they brought suit for damages. Lord Morris 
in his judgment said: ‘‘I am not aware of any stage of 
competition called ‘fair’ intermediate between lawful and 
unlawful.” The Lord Chief Justice Coleridge said: 


It must be remembered that all trade is and must be in a sense selfish; 
trade not being infinite, nay the trade of a particular place or district 
being possibly very limited, what one man gains another loses. In the 
hand-to-hand war of commerce . . . men fight on without much 
thought of others, except a desire to excel or defeat them. Very lofty 
minds, like Sir Philip Sidney with his cup of water, will not stoop to take 
an advantage, if they think another wants it more. Our age, in spite of 
high authority to the contrary, is not without its Sir Philip Sidneys; 
but these are counsels of perfection which it would be silly indeed to 
make the measure of the rough business of the world as pursued by 
ordinary men of business.‘ 


Lord Justice Fry said: 


I know no limits to the right of competition in the defendants—I 
mean, no limits in law. I am not speaking of morals and good manners. 
To draw the line between fair and unfair competition, between what is 
reasonable and unreasonable, passes the power of the courts. Competition 
exists when two or more persons seek to possess or enjoy the same thing: 
it follows that the success of one must be the failure of another—and no 
principle of law enables us to interfere with or to moderate that success 
or that failure so long as it is due to mere competition.’ 


Lord Justice Bowen gave the clearest exposition of the 
common law on this subject. He said in part: 
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We are presented in this case with an apparent conflict or antinomy 
between two rights that are equally regarded by the law—the right of 
the plaintiffs to be protected in the legitimate exercise of their trade, and 
the right of the defendants to carry on their business as seems best to 
them, provided they commit no wrong to others. . . . What, then, 
are the limitations which the law imposes upon a trader in the conduct 
of his business as between himself and other traders? . . . No man, 
whether trader or not, can . . . justify damaging another in his 
commercial business by fraud or misrepresentation. Intimidation, 
obstruction, and molestation are forbidden; so is the intentional procure- 
ment of a violation of individual rights, contractual or other, assuming 
always that there is no just cause for it. The intentional driving away 
of customers by shew of violence; the obstruction of actors on the stage 
by preconcerted hissing; the disturbance of wild fowl in decoys by firing 
guns; the impeding or threatening servants or workmen; the inducing 
persons under personal contracts to break contracts; all are instances of 
such forbidden acts. But the defendants have been guilty of none of 
these acts. They have done nothing more against plaintiffs than pursue 
to the bitter end a war of competition waged in the interest of their own 
trade. . . . To say that a man is to trade freely but that he is to 
stop short at any act which is calculated to harm other tradesmen, and 
which is designed to attract business to his own shop, would be a strange 
and impossible counsel of perfection. But we are told that competition 
ceases to be a lawful exercise of trade . . . if carried to a length 
which is not fair or reasonable. The offering of reduced rates . . . is 
said to have been “‘unfair.’””’ This seems to assume that, apart from 
fraud, intimidation, molestation, or obstruction of some other personal 
right, there is some natural standard of “fairness” or ‘‘reasonableness”’ 
(to be determined by the internal consciousness of judges and juries) 
beyond which competition ought not in law to go. There seems to be 
no authority . . . for sucha proposition. It would impose a fetter 
upon trade. . . . And what is to be the definition of a “fair profit’’? 
It is said that it ought to be a normal rate of freight, such as is reasonably 
remunerative to the shipowner. But over what period of time is the 
average of this reasonable remunerativeness to be calculated? All com- 
mercial men are acquainted with the ordinary expedient of sowing one 
year a crop of apparently unfruitful prices, in order by driving competition 
away to reap a fuller harvest of profit in the future; and until the argu- 
ment at bar, it might be doubted whether shipowners or merchants were 
ever deemed to be bound by law to conform to some imaginary “normal” 
standard of freights or prices, or that law courts had a right to say to 
them in respect of their competitive tariffs, “Thus far shalt thou go and 
no further.” To attempt to limit English competition in this way 
would probably be as hopeless an endeavour as the experiment of King 
Canute. . . . Assume that what is done is intentional, and that it 
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is calculated to do harm to others. Then comes the question, Was it 
done with or without just “cause or excuse”? . . . legal justification 
would not exist when the act was merely done with the intention of 
causing temporal harm, without reference to one’s own lawful gain, or 
the lawful enjoyment of one’s own rights. . . . But if the real object 
were to enjoy what was one’s own, or to acquire for one’s self some advan- 
tage in one’s property or trade, and what was done was done honestly, 
peaceably, and without any of the illegal acts above referred to, it could 
not in my opinion, properly be said to be done without just cause or 
excuse.® 


Along the same line as this opinion have been numerous 
American decisions. The following indicate the lower 
limits to which competition may go in America. 

In Bohn Mfg. Co. v. Hollis, a number of retail dealers 
in lumber combined for the purpose of preventing wholesale 
dealers from selling directly to consumers or other non- 
dealers in localities where a member of the association 
did retail business. Judge Mitchell upheld the association, 
saying: 

What one man may lawfully do singly, two or more may lawfully do 
jointly. The number who unite to do the act cannot change its character 
from lawful to unlawful. The gist of private action for the wrongful act 
is not the combination or conspiracy, but the damage done or threatened 
to the plaintiff by the acts of the defendants. . . . It can never be 
a crime to combine to commit a lawful act, but it may be a crime for 
several to combine to commit an unlawful act, which, if done by one 
individual alone, although unlawful, would not be criminal.’ 


In Macauley Brothers v. Tierney, the members of a 
national association of plumbers agreed not to buy from 
wholesale dealers who sold to plumbers not members. 
Chief Justice Matteson justified the action, saying: 
‘‘Competition, it has been said, is the life of trade. 

To hold such action wrongful and illegal would be to stifle 
competition.’’® 

In National Protective Association v. Cumming, where 
contestants were competing organizations of steam-fitters, 
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defendants caused the discharge of plaintiffs by the 
threat of a strike. Chief Justice Parker justified the con- 
duct of defendants mainly on the grounds of competition, 
that an organization may lawfully do what an individual 
may lawfully do. The following extract indicates the 
ground of his decision: 


A man has a right, under the law, to start a store and to sell at such 
reduced prices that he is able in a short time to drive the other store- 
keepers in his vicinity out of business, when, having possession of the 
trade, he finds himself soon able to recover the loss sustained while 
ruining the others. Such has been the law for centuries. The reason, 
of course, is that the doctrine has generally been accepted that free 
competition is worth more to society than it costs, and that on this ground 
the infliction of damages is privileged.* 


An unusually vigorous defense of competition is found 
in a Standard Oil case decided in West Virginia. Defend- 
ant, the Standard Oil Company, built a pipe line through 
the territory of the plaintiff’s line, and then refused to 
buy oil from producers unless they shipped it through 
the Standard’s line, and also refused to buy any oil shipped 
through plaintiff’s line. This ruined the business of the 
plaintiff. Judge Brannon held such conduct not action- 
able. He said: 


[This] is the act of persons and corporations, by union of means and 
effort, drawing to themselves, in the field of competition, the lion’s share 
of the trade. This is not monopoly condemned by law. The lion has 
stretched out his paws and grabbed in prey more than others, but that 
is the natural right of the lion in the field of pursuit and capture. Pity 
that the lion exists, his competing animals may say; but natural law 
accords the right, it is given him by the Maker for existence. The state 
made the Standard Oil Company, and gave it this right of being and 
working. . . . The defendant companies were all in common interest. 
Could they not unite to further their interests? Could not the Standard 
Oil Company buy from whom it chose? . . . Cannot the village 
merchant say to the farmer, “I will not buy your eggs unless you buy 
my calico”? Cannot the big mill owner refuse to buy wheat from those 
who do not ship it over a railroad or steamboat owned by him? 

Now, these companies were furthering their interests in lawful competition 
with others. . . . That, in these days of sharp ruinous competition, 
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some perish is inevitable. The dead are found strewn all along the 
highways of business and commerce. Has it not always been so? Will 
it not always be so? The evolution of the future must answer. What 
its evolution will be in this regard we do not yet know, but we do know 
that thus far the law of the survival of the fittest has been inexorable. 
Human intellect—human laws—cannot prevent these disasters. The 
dead and wounded have no right of action from the working of this 
imperious law. This is a free country. Liberty must exist. It is for 
all. This is a land of equality, so far as the law goes, though some men 
do in lust of gain get advantage. Who can help it? }° 


From these cases, it is possible to form an idea, not only 
of the particular acts allowable in competition, but also 
of the general principles on which they are permitted. 
The former have been sufficiently reviewed. The latter 
seem to fall into three classes. Competition is morally 
right because: (1) it is the right of individual freedom, 
and what individuals may do singly they may do jointly; 
(2) it is based upon natural right and the law of the 
survival of the fittest, an order of nature created by the 
Maker; (3) it is for the best interests of society, being 
worth more than it costs. These principles are but 
reflections of a competitive industrial society which has 
been defended ever since Adam Smith’s “Wealth of 
Nations.”” But within the last fifty years there has been 
a rapid change in the industrial order; a change from 
individual, competitive, and small-scale production to 
co-operative, monopolistic, and large-scale production; a 
movement from an undirected, unorganized, and separate 
control of the many to the directed, organized, and unified 
control of the few. The judiciary has begun to appreciate 
the significance and tendency of this movement. Accord- 
ingly, we have a number of cases in which the judges have 
ceased justifying acts of trade simply because they are due 
to mere competition and applying old rules to new con- 
ditions and have carefully considered whether a given 
act is for the best interests of society, whether it tends 
toward monopoly, or is only in reasonable restraint of 
trade. 
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Without going into details, it may be said in a general 
way that the principles upon which this new line of deci- 
sions is based began to be laid down in the English case 
of Mitchel v. Reynolds in 1712. The defendant leased 
his bake-shop in the parish of St. Andrew’s Holborn, to 
plaintiff for a period of five years, and upon a bond of 
fifty pounds, agreed not to open a new shop within this 
time. But he broke his agreement and was sued. Parker, 
C. J., said that since the contract was limited to a particular 
place and offered a fair consideration to the plaintiff it 
should be maintained. But a contract restraining trade 
generally throughout the kingdom is void, ‘‘being no 
benefit to either party and only oppressive.”’ ‘‘The true 
reasons of the distinction upon which the judgments in 
these cases of voluntary restraint of trade are founded 
are: the mischiefs which may arise from them, first, to 
the party, by the case of his livelihood and the subsistence 
of his family; secondly, to the public by depriving it of 
a useful member.” 

The principles of distinction between reasonable and 
unreasonable restraints of trade are more clearly stated in 
Horner v. Graves, 1831. The contestants were dentists. 
Defendant, who was a moderately skillful dentist, agreed 
not to practice independently within a radius of 100 miles 
from York, in consideration of entering the service of 
plaintiff for five years at a salary of 100 pounds per year, 
to be increased annually; but within three months ‘he 
started independently within the prohibited distance. 
Counsel for defendant argued: 

If the Plaintiff were to labor night as well as day, it would be physically 
impossible for him to draw all the teeth of such a district. If he leaves 
home, York is without the benefit of his skill; if he remains at York, 
patients may die at Lancaster . . . the health of the public is 
endangered, without the possibility of any advantage to the Plaintiff. 
The agreement is therefore unreasonable and void. 


Tyndall, C. J., agreed with counsel, and out of these 
petty facts developed a most significant principle for 
distinguishing between reasonable and unreasonable re- 








270 INTERNATIONAL JOURNAL OF ETHICS. 


straint of trade, a principle which has been frequently 
affirmed in American decisions upon questions of monopoly. 
He said: 

And we do not see how a better test can be applied to the question 
whether reasonable or not, than by considering whether the restraint 
is such only as to afford a fair protection of the interests of the party 
in favor of whom it is given, and not so large as to interfere with the 
interests of the public. Whatever restraint is larger than necessary for 
the protection of the party, can be of no benefit to either. It can only 
be oppressive; and if oppressive, it is, in the eye of the law, unreasonable. 
Whatever is injurious to the interests of the public is void, on the grounds 
of public policy." 


In these two cases we have laid down the fundamental 
principles for the determination of monopoly and restraint 
of trade, a half century before the problem existed in its 
modern form. The public interest should be the con- 
trolling factor in determining the reasonableness of a 
contract in restraint of trade. Monopoly or total restraint 
of trade is against the public interest and is unlawful. 
But a partial restraint of trade, if it allows a fair con- 
sideration for the contracting parties and no more than 
is necessary for their protection, is reasonable and good. 
If it produces a greater protection than necessary, it is 
oppressive and void. It remains only to define more 
specifically what constitutes monopoly and public interest, 
and by what principle we may determine what a fair 
protection is for the contracting parties. 

The definition of monopoly and public interest is rather 
concretely stated in Morris Run Coal Company »v. Barclay 
Coal Company, decided by the Supreme Court of Penn- 
sylvania in 1871. Five coal companies organized a selling 
agency which had control of the production of the re- 
spective companies and could fix prices. Judge Agnew said: 


When competition is left free, individual error or folly will generally 
find a correction in the conduct of others. Buthere . . . they have 
combined together to govern the supply and the price of coal in all the 
markets from the Hudson to the Mississippi rivers. . . . The public 





4 Bing. 733, 743. 
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interest must succumb to it for it has left no competition to correct its 
baleful influence. . . . The domestic hearth, the furnaces of the 
iron master, the fires of the manufacturer, all feel its restraint. 

Such a combination is more than a contract it is an offense. 

Every “corner,” in the language of the day, whether it be to affect the 
price of articles of commerce such as breadstuffs, or the price of vendible 
stocks, when accompanied by a confederation to raise or depress the 
price and operate on the market, is a conspiracy. 


In another coal case, Pocahontas Coke Co. v. C. &. C. Co., 
where twenty coal operators combined in a form similar to 
that in the case above, monopoly is still more clearly 
defined. Judge Cox said: 


If the direct and necessary and natural effect of a contract or com- 
bination among producers and sellers of a commodity is to restrain com- 
petition and control prices to the injury of the public when all the powers 
of the contract or combination shall have been exercised, the contract or 
combination is in unreasonable restraint of trade and against public 
policy. . . . A contract which is charged to be in restraint of trade 
is not to be tested by what has been done under it but by what may be 
done under it.!* 


The definition is now clear. The test of a monopoly or 
contract in restraint of trade against the public interest 
is power or tendency to control prices. 


Another leading case referred to in numerous recent 
decisions against monopolistic practices was laid down 
in Massachusetts by Chief Justice Shaw in Commonwealth 
v. Alger, 1851. The question was whether an owner of 
land along the seashore might extend a wharf beyond a 
limit prescribed by the legislature, if it neither obstructs 
navigation nor is a public nuisance. Justice Shaw did 
not permit the exception since this would confuse the 
law, and the law he upheld on this ground: 

We think it a settled principle, growing out of the nature of well- 
ordered civil society, that every holder of property, however absolute 
and unqualified may be his title, holds it under the implied liability 
ihat his use of it may be so regulated, that it shall not be injurious to 


the equal enjoyment of others having an equal right to the enjoyment 
of their property, nor injurious to the ape of the ) commnunity. All 
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property in this commonwealth . . . is derived directly or indirectly 
from the government, and held subject to the common good and general 
welfare. Rights of property, like other social and conventional rights, 


are subject . . . to such reasonable restraints and regulated by 
law . . . as the legislature, under the governing and controlling 
power vested in them by the constitution, may think necessary and 
expedient. . . . The power we allude to is . . . the police 


power, the power vested in the legislature by the constitution, to make, 
ordain, and establish all manner of wholesome and reasonable laws, 
statutes and ordinances, either with penalties or without, not repugnant 
to the constitution, as they shall judge to be for the good and welfare of 
the commonwealth, and of the subjects of the same." 


The good of the subject of the state or the public interest 
also formed the basis of a dissenting opinion by Lord 
Esher in the Mogul Steamship case already referred to. 
He said: 


Unless the public has an interest in traders being left to their own 
judgment, and to a free course of trade, there is no foundation for the 
law as to agreements in restraint of trade being illegal. . . . It follows 
if the agreement be an agreement to violate the right of an independent 
trader by restraining his trade, there is a sufficient public interest which 


is also injured, and the agreement is an indictable conspiracy. . . . If 
one goes beyond the exercise of the course of trade . . . his act is 
an unlawful obstruction. . ... The act of the defendants lowering 


their freights far beyond the lowering for the purpose of any trade—that 
is to say, so low that if they continued it, they themselves could not 
carry on the trade—was not an act done in the exercise of their own 
free right of trade, but was an act done evidently for the purpose of 
interfering with . . . the plaintiff’s right to a free course of trade, 
and was a wrongful act." 


The principle that property rights proceed from the 
state and must be used for the common good of its subjects 
has received a new interpretation in a recent Massachusetts 
case, Martell v. White, which has special bearing upon 
competition. The question was whether a voluntary 
association of granite-workers could, by a system of fines, 
prevent members from trading with plaintiff who was not 
a member, and so ruin his business of quarrying granite. 
The court denied the right, Judge Hammond saying: 





1361 Mass. 53, 84, 85. 
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To what extent combination may be allowed in competition is a matter 
about which there is as yet much conflict, but it is possible that, in a more 
advanced stage of the discussion, the day may come when it will be 
more clearly seen and will more distinctly appear in the adjudication of 
the courts than as yet has been the case; that the proposition that what one 
man lawfully can do, what any number of men acting together by com- 
bined agreement may do, is to be received with newly disclosed qualifica- 
tions arising out of the changed conditions of civilized life and of the 
increased facility and power of organized combination, and that the 
difference between the power of individuals, acting each according to 
his preference, and that of an organized extensive combination may be 
so great in its effect upon private and public interests as to cease to be 
simply one of degree and to reach the dignity of a difference in kind. 

The right of competition rests upon the doctrine that the interests 
of the great public are best subserved by permitting the general and 
natural laws of business to have their full and free operation, and that 
this end is best attained when the trader is allowed in his business to 
make free use of these laws. . . . But from the very nature of the 
case it is manifest that the right of competition furnishes no justification 
for an act done by the use of means which in their nature are in violation 
of the principle upon which it rests.™ 


Here, then, we have a clear grasp of the modern situation 
and a clear recognition that changes in the conditions of 
civilized life call for equal changes in business methods 
and principles applicable to these changed conditions, 
that although it may be logically inferred that what one 
man may do singly he may also do jointly with others, 
results may prove this an invalid conclusion, and the 
difference in conditions may be so important as to make 
the inference impossible. 

We may now draw the boundaries of monopoly and 
competition as well as state the principles for determining 
the reasonableness of the same. The legitimacy of a 
given business method, or use of property, or contract in 
restraint of trade is to be determined by reference to the 
public interest or good of society, from which all rights 
are derived. Monopoly or contracts in restraint of trade 
giving the parties concerned the power or possibility of 
controlling prices are against the public interest and are 
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void. Competition, when it is an action against an 
individual by a combination which aims to destroy his 
business by a mere agreement not to trade with him, or 
by going beyond the ordinary course of trade, such as 
doing business at a loss—is against the public interest 
and unlawful. Under the police power, the legislature 
may pass any laws limiting methods of business and 
uses of property to any extent which they deem necessary 
for the welfare of the people. 

It would be quite impossible to enumerate all the 
particular acts declared illegal both by statutes and 
courts within the limits thus drawn. But the mentioning 
of a few may aid in getting a clearer idea of unfair com- 
petition. A manufacturer or seller may not give rebates 
to the purchasers of his commodities for the purpose of 
maintaining and fixing prices.'"* He may not sell goods 
lower at one place than at another for the purpose of 
destroying competition.'"7 He may not compel dealers 
not to purchase or deal in the goods of a rival so as to have 
him deal in his own exclusively.'* He may not follow the 
employees of a rival and harass them while engaged in the 
discharge of their duties. He may not publish false and 
injurious reports about his rival.'"* He may not fix the 
prices and conditions under which dealers should sell 
his goods.” A seller as a member of an association of 
retail dealers may not refuse to sell goods to a non-member, 
or charge him higher prices than a member,” nor compel 
wholesale dealers not to sell goods to non-members.” 
And, as a member of a monopoly, he may not charge 
more than competitive prices for his goods under penalty 





16 State v. Standard Oil Company, 218 Mo. 1,442. 

17 226 U. S. 157, Central Lumber Co. v. So. Dakota. 

18 People v. Duke, 44 N. Y. Supp. 336; Commonwealth v. Strauss, 191 
Mass. 145. Cilley v. United Shoe Machinery Co., 152 Fed. 726. 

19 Standard Oil Co. v. Doyle, 118 Ky. 622. 

2 Cont’] Wall Paper Co. v. Voight & Sans, 212 U. 8. 227; Dr. Miles Med. Co. 
v. Pork & Sans Co., 220 U. 8. 873. 
21 Montague & Co. v. Lowry, 193 U. S. 38. 
# Cleland v. Anderson, 66 Neb. 252. 
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of treble damages.** All such acts are forbidden as tending 
toward and establishing a monopoly. But any contract 
in restraint of trade, or method of business is permitted 
by the courts when it is not a part of a monopolistic 
scheme nor is likely to produce such a result. 

When we consider that hardly one of these acts would 
be denied to an individual acting singly for his own in- 
terests, and compare them with acts prohibited and 
allowed by the common law as expounded by Lord Justice 
Bowen and Judge Jones, both of whom we have quoted, 
we begin to see what a remarkable change has taken 
place from the principles and methods of individual 
competitive bargaining to those of co-operative and 
monopolistic bargaining. The courts are beginning to 
recognize a difference in kind between acts of individuals 
acting alone and acts of individuals acting jointly. The 
query now arises what the conditions are that account for 
this difference. What is the difference between com- 
petition as carried on by an individual and as carried on 
by a combination? 

Lord Justice Bowen said the Mogul Steamship case 
presented “an antinomy between two rights equally 
regarded by the law—the right of the plaintiffs to be 
protected in the legitimate exercise of their trade, and the 
right of defendants to carry on their business as seems 
best to them, provided they commit no wrong to others.” 
Did defendants commit any wrong to others? The judge 
answers by taking a backward look. He finds that in 1620 
it was forbidden to drive servants and workmen away 
from a rival by threatening to cut their arms off; that 
in 1706 it was forbidden to fire with guns into a man’s 
decoy pond for the sake of frightening away his fowl; 
that in 1804 it was forbidden to drive a rival’s customers 
away by shooting them with cannon; that in 1810 it was 
declared illegal to drive actors off the stage by preconcerted 
hissing; and that in 1853 it was forbidden for a third 
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party to induce the breaking of personal contracts. ‘But 
the defendants,” he says, “have been guilty of none of 
these acts. They have done nothing more against plain- 
tiffs than to pursue to the bitter end the war of competition 
in the interest of their own trade.” If they had had no 
such interest to maintain, and if they had injured plaintiff 
for the mere sake of the injury, it would have been unjust. 
But, since it was done for the sake of their own interests, 
it was just and lawful. Lord Esher, however, looks at 
the question from an opposite point of view. He takes 
a forward look and considers whether such competition 
is compatible with the public interest and welfare. He 
does not see that there is any permanent gain to the 
public in destroying a useful trader by doing business 
at a loss, as the defendants did, and therefore would give 
judgment for the plaintiff. 

Thus the solution of the antinomy between equal rights 
turns upon the point of view of the judge. Does the act 
come within the scope of acts classified as wrong in the 
past? If not, it is right. Or does it tend to further or 
hinder the public good? if the former, it is right; if the 
latter, it is wrong. Which of these two views is based on 
the better ethical and logical principle? 

The first essential in deciding this issue is a keen con- 
sciousness of the different logics used in these two lines of 
cases. It is significant that on both sides there are judges 
who say that the standard of reference is the public interest. 
The conservatives argue in syllogistic fashion as follows: 
Competition is the life of trade and in the interest of the 
public. This is a case of competition. Therefore it is the 
life of trade and in the interest of the public. This re- 
minds one of Aristotle’s logic, but it is not in agreement 
with his ethics in which he says that knowledge is virtue 
provided it is knowledge of the major and minor premises 
in their proper relationship. I think Aristotle was right. 
You must be sure of your major premise and then that 
your minor comes within the major before it is possible 
to draw a proper conclusion. The difficulty with the 




















conservative judges is that they do not examine their 
premises to see whether they are true or not. They 
naively assume that their major premise, ‘‘competition is 
the life of trade,” is an eternal law of nature. They then 
merely determine whether the case at bar is a case of 
competition. If it is, it must be part of the eternal order 
and therefore privileged. They make no effort to dis- 
tinguish between kinds of competition and assume with 
equal naiveté that to distinguish between fair and unfair 
competition passes the power of the courts and of the 
human understanding. 

In contrast with such a naive syllogistic procedure is 
the logic underlying the opinion of the liberal judges. 
For want of better terms I shall call this the functional, 
genetic, evolutionary, or situational logic. For the sake 
of brevity I shall restrict myself to the term functional. 
According to this method in ethics we take the view that 
morals are group habits formed to meet the requirements 
of a particular situation and are right or function satis- 
factorily when they satisfy the needs of the group in that 
situation. If a conflict arises we should discover the 
condition out of which it arose, find out how the old 
system of morals originated, analyze the new situation 
in which it functioned, and find the elements which made 
the old system satisfactory, analyze the new elements 
in the changed situation which impair the usual functioning 
of the old morals, then project an hypothetical solution 
keeping the good of the old system as much as possible 
and making changes only for the new elements in the 
changed situation, and finally try out the proposed solution 
in a practical way. 

In agreement with this method we have found that the 
competitive system grew out of ancient conditions of 
monopoly and was approved by the judges of the transition 
period because it better satisfied the interests of the 
public. It did this because it allowed free range to indi- 
vidual incentive and capacity; and success depended, 
among other things, on good management, prompt service, 
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considerate treatment of customers, ability to produce and 
sell goods of a quality and price demanded by the cus- 
tomers, and on capital, which, however, was only one 
element. With reference to the traders the system was 
a success because they were approximately equal in 
capital; and one could play ‘‘the rules of the game”’ as 
effectively as another. Under such conditions competition 
was the life of trade, that is, on the whole it was worth 
more to the public than it cost. When, however, a 
combination is introduced into these conditions then 
success depends principally upon the single element of 
capital against which the other elements of success in the 
small trader are of no avail. Competition, as between the 
combination and the individual trader, instead of being 
the life of trade, becomes the restraint of trade, the out- 
come of which is inimical to the interests of the public. 
When, under these conditions, a judge tells us that 
what is right for an individual is also right for a com- 
bination, he is basing rights upon the single elenient of 
capital. He fails to see that this element in the combina- 
tion destroys all the other values of the old competitive 
system. He assumes that a difference in magnitude does 
not produce a difference in kind, and he is led into this 
assumption because in law both the individual trader 
and the combination possess the common name of “‘ person.” 
When, however, the individual person and the corporate 
person are analyzed and the elements of success in each 
are made distinct, then such propositions fall to the ground. 
In general the judge who commits such fallacies fails to 
analyze the situation in which the morals in question 
function. He is satisfied to refer to cases which have 
nothing more in common than simply some problem of 
competition, and then argues that, if in the case at hand 
nothing was committed which was forbidden in the past, 
the act complained of is just and lawful. This sort of 
procedure is quite correct when the cases referred to and 
the act in question present identical situations. It is then 
a matter of prudence to apply to a present situation what 
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has proved successful in the past in an identical situation, 
and only when such a motive is present in the consciousness 
of a judge is this reference to past cases profitable. But 
to say that what is lawful for individuals is lawful for 
combinations is wholly to ignore their respective situations 
and to deal only with rules in the abstract. It assumes 
that an old competitive rule must ipso facto apply to a 
competitive situation, forgetting that one competitive 
situation may be wholly different from another. A judge 
using this method, instead of taking the pains to analyze 
the differences in situation which make a rule right in one 
case and wrong in another, is likely to devise new argu- 
ments in defense of an old rule, such as ‘‘the survival of 
the fittest,” ‘‘the interests of the stronger,” ‘‘the right to 
pursue trade for one’s own interest.” We may accept 
these arguments and assume that right lies with the 
stronger if we remember that both individuals and com- 
binations are members within the state, which being the 
strongest of all may, on Judge Brannan’s principle of 
“natural law,” crush either individual or combination, 
provided it is for the state’s ‘‘own interests.” These 
would be ‘‘natural acts”; for if the acts by which com- 
binations destroy competitors are ‘‘natural,” the acts of 
the state which is the mother of the combination cannot 
be other than ‘‘natural.”’ 

It is not necessary to say more in criticism of the con- 
servatives’ opinions. They are based on fallacies, and of 
such fallacies monopolies are an expression. How they 
are such we have indicated above. I wish, however, to 
make clear the merits and reasonableness of the opinion 
of the liberal judges. They are conscious of the grounds 
upon which laws are based, and that this consciousness 
is. a fundamental cause of their enlightened opinions is 
evident to anyone who reads them. An equally funda- 
mental factor is that they study not only the concrete 
situation in which the laws in question function but also 
their concrete effects upon society. It is this which 
reveals to them that a difference in magnitude makes a. 
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difference in kind and that a changed situation demands 
a new rule. This is not to be seen from a priori and 
syllogistic reasoning but is made evident by inductive 
reasoning from experience, from facts of observation. And 
by analogy, if birds must have a different sort of locomotion 
in the air than on the earth, and if fishes must breathe 
differently from horses, it is not unreasonable that large 
combinations should have a different method of carrying on 
business from a smal] trader. In all cases it is the changed 
situation that demands a new behavior. Morals are no 
exception to the functional character of biological be- 
havior of which they are a part. To know this fact is 
more important in the administration of justice than to 
know law. What judges need is not so much a knowl- 
edge of law as a knowledge of philosophy, and by philosophy 
in this connection I mean a knowledge of the principles, 
logical and ethical, upon which morals are based, an 
awareness of the proper sort of methodology in practical 
reasoning. 

Aside from the matter of methodology, the issue in the 
conflict of these cases is whether business is a matter of 
private interest and of private law or a matter of public 
interest and public law. The conservative judges take 
the former view, and the liberal judges the latter. The 
conservatives, therefore, do not see a difference in kind 
between the business of a private individual and that 
of a large combination. The liberals say that because 
business is affected with a public interest the combination 
cannot refuse service to anyone but must without dis- 
crimination serve all who apply, and further, that it 
cannot destroy competition by doing business at a loss. 
The difference in magnitude between a private individual 
and a corporation is important here. When a corporation 
becomes so large that its capital, business organization, 
and number of employees equals that of the government 
itself, and when it supplies an article of necessity to every 
community throughout the state’s territory, it holds 
within its grip the fortunes of individuals quite as much 
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as the state itself and is equally affected with a public 
interest. To anyone alive to modern conditions there 
can be no doubt that business combinations should come 
within the public law and perform their duties with the 
same sense of obligation as the state, that is, give service 
to all impartially and without discrimination. Such a 
régime has, besides, the economic advantage of compelling 
both combination and individual to succeed on their 
merits; for it allows the individual to engage beside the 
combination provided he can produce just as cheaply and 
sell at the same margin of profit. If, however, the 
individual trader cannot succeed under these conditions, 
it is difficult to see how the public is benefitted by his 
retention. The state then might allow monopoly and 
supply the check of cémpetition on prices by governmental 
regulation. 

I cannot properly conclude this paper without raising 
the question of the meaning of public interest which is the 
ethical criterion used by the liberal judges and also referred 
to by one of the conservatives. That an adequate analysis 
of this concept is necessary is evident because different 
judges come to opposite conclusions in reasoning from the 
same standard. This must be the case so long as its 
meaning is left to individual opinion. An adequate 
discussion of a better method would carry us beyond the 
limits of this paper. 

Homer BuosserR REED. 
UNIVERSITY OF IDAHO. 
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ALFRED WILLIAM BENN. 


Alfred William Benn, who died on September 22, 1915, was 
for many years a valued contributor to this JourNAL. He 
belonged to that small but notable class of non-professional 
philosophers (if the term be permitted), who have, throughout 
the whole history of English speculation, done so much for the 
advancement of philosophy. He was never a University pro- 
fessor, but he devoted his life with singular disinterestedness and 
consistency to the encouragement of philosophical progress. 

Shortly after graduating, in 1865, at the University of London, 
he left England, and for the greater part of his life he resided 
abroad, especially in Switzerland and at Florence. Though he 
wrote on general literary subjects, and was connected with the 
Academy for some years, his real interests centered from the first 
in philosophy. He maintained a certain connection with his Uni- 
versity, and represented it in 1911 at the International Congress 
of Philosophy at Bologna. 

His most important work was done in the History of Philoso- 
phy, and especially in the History of Greek Philosophy, for dur- 
ing the whole course of his life his studies were largely directed 
upon the broad sweep of Hellenic life and thought. Though he 
had contributed articles on Greek subjects to various periodicals, 
it was not till 1882 that his Greek Philosophers appeared. This 
important work was followed by other books in the same depart- 
ment of philosophy, The Philosophy of Greece in 1898, A Primer 
of Early Greek Philosophy in 1908, and a History of Ancient 
Philosophy in 1912. Only last year he published a new edition, 
corrected and largely re-written, of his first work; and until quite 
recently he continued to contribute articles and notes on Greek 
subjects to Mind. In all these books his general attitude is, in 
a broad sense, humanistic. Though an exact scholar he was not 
so interested in the minutie of the interpretation of texts as in 
the human value of tendencies of thought realised in the person- 
alities of great men. And he insisted—though the lesson was 
perhaps more needed in 1882 than it is to-day, it is one that 
philosophy would do well to bear in mind—that to study the 
history of thought it is not enough merely to describe a succes- 
sion of ideas; one must take into account also the individuality 
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of the philosopher and the milieu of intellectual and social forces 
amid which he lived. In adopting this standpoint and method 
he was probably influenced considerably by Grote. 

In recent years, while retaining his interest in Greek philosophy, 
he returned to more general literary and historical studies, and 
published a History of English Rationalism in the Nineteenth 
Century (1906), Modern England (1908), and Revaluations (1909). 
His articles in this JouRNAL dealt with such varied subjects as 
Milton and Nietzsche, Pascal’s Wager and the Ethics of Evolution. 
In almost all his work it is possible to discern the influence of the 
same spirit of humanism that distinguishes his study of the 
Greeks. 
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BOOK REVIEWS. 


THEISM AND Humanism. By The Rt. Hon. A. J. Balfour, M.P. 
The Gifford Lectures for 1914. London: Hodder & Stoughton, 
1915. Pp. xv, 274. 


This brilliant book, all the more remarkable for the circum- 
stances under which it appears, would be a noteworthy philo- 
sophical event at any time. Mr. Balfour begins by saying that he 
does not pretend to construct or outline a metaphysical system. 
While in substance a protest against the esthetics, the ethics, and 
the epistemology of “ Naturalism” (by which the author means 
the natural selection of primitive Darwinism), the book neither 
discusses nor mentions by name any system of metaphysics. 
What Mr. Balfour wishes to refute is not the philosophy of any 
philosopher past or contemporary, but the popular philosophy 
which is frequently based upon the biological discoveries of the 
nineteenth century. The argument is briefly as follows. 

We find ourselves compelled to believe in some things as 
beautiful, in some actions and feelings as good, and in some judg- 
ments as true. In esthetics and ethics, it is admitted, no par- 
ticular valuation need be universally accepted; nevertheless 
all men are agreed that something is beautiful and something 
good, though as to what is beautiful or good there is room for 
dispute. In knowledge, however, certain truths are accepted 
“in practice’ by all men, together with certain assumptions which, 
independently of experience and often in the face of experience, 
science is compelled to make. The progress of science has often 
been guided by beliefs of the greatest heuristic value, for which 
nevertheless there was no justification in the state of scientific 
knowledge at the time. Thus, in practice, we cannot help believ- 
ing in the existence of an external world, and in the regularity 
of nature; and every step in the progress of science rests upon 
assumptions as yet unverified and perhaps incapable of verifica- 
tion. If anything is beautiful, if anything is good, if anything 
is true, we cannot account for its beauty, its goodness, or its 
truth by its origin. And by its origin Mr. Balfour means the 
description which psychology, anthropology, biology or physics 
may give of its history. And if science is unable to explain the 
existence of value and of truth, we must find for them an origin 
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“‘congruous with their character.” This origin theism alone (or 
the belief in a conscious purpose or design) can provide. For 
“value is lost if design be absent” (p. 44). 

It is evident that whatever Mr. Balfour’s modesty may pro- 
test, his argument suggests an esthetics, an ethics, and a theory 
of knowledge. He attempts, it is true, to limit the scope of his 
inquiry by starting “from premises which are practically accepted 
by both parties to the controversy” (p. 25). But in general it 
may be questioned whether in any philosophical dispute such 
premises can be found. Nor does Mr. Balfour himself adhere 
very strictly to this procedure. In his discussion of art, for 
example, he admits that he is “not appealing to all men, but to 
those only, who when they explicitly face the problem, become 
deeply conscious of the incongruity between our feelings of beauty 
and a materialistic account of their origin.” Upon this incon- 
gruity he bases his argument from esthetics. If the incongruity 
be not only not obvious to many of those who explicitly face the 
problem, but obvious chiefly to those who have not faced the 
problem, is there in this part of the discussion any accepted 
premise left? 

I fail to find any such premise, or any such incongruity, in art. 
We may agree with Mr. Balfour that our enjoyment of beauty 
is not independent of our world outlook (expressed or implicit), 
but we need not admit that esthetic rapture is dependent upon 
any particular theory about the world. That the materialist 
and the theist will enjoy art in very different ways is quite prob- 
able; that they interpret this experience differently is certain. 
That the experience and its interpretation are not completely 
distinguishable may be admitted. In a sense, indeed, art is 
dependent upon world outlook; in the sense, namely, that our 
interest in art cannot be isolated from the other interests of life, 
among them interests of philosophy and religion. But to say 
that any one type of philosophy is hostile to art or to morals is 
manifestly unfair; it is truer to say that the type of mind which 
leans toward one type of philosophy will manifest its peculiarity 
in its tastes in art, and its tastes in morality, as well. But no 
philosophy can force us not to feel or vaiue at all. A distorted 
puritanism, indeed, is as fatal to values in art, an orgiastic 
mysticism as fatal to values in morals, as any materialism can be. 
If Mr. Balfour is matching a popular materialism against an 
enlightened theism, it is not a fair fight; if he matches a popular 
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materialism against a popular theism, the struggle is of no inter- 
est; and if a philosophic materialism against a philosophic theism, 
then the evidence fails to show any advantage to one side more 
than the other. 

In other words, Mr. Balfour seems to confuse the issue. It 
lies not between a theory (naturalistic) and a value, but between 
two theories about a value. So far as we can distinguish the 
enjoyment of art from our theory about it, there is no reason why 
the Naturalist and the Theist should not be equally sensitive; 
when they value different things they will be valuing on grounds 
not purely wsthetic. When the claim is made that a theory 
robs art of all value, the statement means “robs it of a value 
which was never an esthetic value’’; 7.e., robs us of a belief which 
gives us pleasure, and to which we are really more attached than 
we are toart. If Mr. Balfour can show, indeed, that the natur- 
alist is compelled to isolate art from all values of belief; if the 
naturalist is compelled to say: “the enjoyment of art means 
nothing but a particular stimulation of the nerves; it is unrelated 
to my interests and unaffected by my beliefs’; then, truly, 
esthetic value is lost. But if esthetic value and world outlook 
are both of “‘natural origin,” they need not be isolated from each 
other. I see no reason why a man’s enjoyment of art, or appre- 
ciation of history, should be atrophied by a naturalistic philosophy 
or stimulated by a theistic one. The naturalist can freely admit 
that his enjoyment of beauty is coloured by his peculiar philoso- 
phy; it may be none the less intense and discriminating. If the 
majority of lovers of art, as Mr. Balfour claims, have not been 
materialists, this is partly because the majority of lovers of art 
have held no explicit philosophic theory. And if the case lies 
between articulate creeds, not popular eatchwords, ought not Mr. 
Balfour to take a census, among his philosophic acquaintance, 
to discover whether the theologians manifest, on the whole, a 
truer taste and keener appreciation than his friends of naturalistic 
tendencies? 

The whole issue, in Mr. Balfour’s discussion of esthetics and 
ethics, seems to owe its origin to a confusion between esthetic 
and ethical values (7.e., feelings) and the values of the beliefs | 
about these feelings. Admitted that the emotional experience 
and our beliefs about it are inseparable; that our feelings toward 
@ painting are largely dependent upon our knowledge and our 
beliefs about the world; or even that our dimmest consciousness 
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of enjoying a work of art and our effort to understand this enjoy- 
ment is an inehoate esthetic; nevertheless the feeling and the 
belief are different things in different categories of value. We 
enjoy the feeling, and we cannot rest content unless we can 
justify it by exhibiting its relation to the other parts of our life. 
Having made this attempt, we then enjoy the theory we have 
made. 

For Mr. Balfour, the belief is the important thing. He is not 
content with beauty, nor can it be for him beauty, unless it is 
ultimately (and not, as every one might concede, in a certain 
sense) a ‘“‘revelation from spirit to spirit.’”” He is not content 
with ‘‘the highest loyalties, the most devoted love, the most limit- 
less self-abnegation’’ if he is foreed to acknowledge that they are 
the “useless excesses of a world-system.” If anyone values these 
qualities so lightly that an argument can disturb his love for them, 
there is nothing to be said. But at least he may be charged with 
a misunderstanding of the attitude of naturalism toward value. 

To explain history, natural or human, by “natural selection,” 
and to estimate «esthetics or morals by “survival value” would 
obviously not destroy all value, although, in substituting some 
values for others, it might destroy those we prize most highly. 
On the other hand, the morality of “‘loyalty, love, and self-abnega- 
tion” which we prize cannot afford to disregard the ethics of 
survival; for, if we are to defend any morality which seems to 
make for the destruction of the species or not to further its sur- 
vival, we can do so only on the ground that we find it good in 
itself, z7.e., that we like it, certainly not with a view to some 
divine event in which there will be no species to participate. Mr. 
Balfour’s ethics are a sort of Tennysonian naturalism. If we 
find the explanation of history in a divine purpose, as yet but 
partially fulfilled, then we may feel sure that the best will survive; 
and between saying this, and saying that what survives is best, 
there is in practice very little to choose. 

The fact is, no philosophy can render morality either more or 
less secure than we actually find it to be. A philosophy may 
advance one or another hypothesis as to the origin of values, it 
may attempt to show that the majority of mankind are mistaken 
in what they value. All it can do is to propose an impartial 
explanation, or to substitute one set of values for another; but 
show that nothing is valuable it cannot. The only way to make 
a value negligible is to point to something of greater value; the 
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only way to make it more valuable is to value it more—not to 
search for something of higher value to which it points. There- 
fore Mr. Balfour’s attempt may even belittle rather than enhance 
esthetic and moral value. To many people, I know, the moral 
law will seem worthier of ‘‘reverential obedience” if conceived as 
the injunction of Jehovah. To others, it may seem worthy of at 
least equal reverence if it lead to a state of affairs which we should 
value more than our present condition—whatever be its ultimate 
origin and meaning. To still others, it may seem worthy of 
reverence for its own sake: 7.e., because they like it. 

Finally, the thoroughgoing naturalist would hardly venture to 
say that value has any origin or cause. In strictness, no reason 
can be given why anything should be valued, except an appeal to 
another, accepted, value. Our actions, perhaps, may be con- 
ceived as the “product of non-moral agents,’”’ but their morality 
may not. Our art may be the result of “material agents.” Our 
emotions may be reducible to subject-matter for physiology. 
But physiology gives no cause for emotions—it gives causes for 
operations, upon which, for us, emotions supervene. Conscious- 
ness, for the naturalist, is an epiphenomenon and not in Mr. 
Balfour’s sense an effect. We do not say that appetite in the 
animal is the cause of love in man. We do not say that morality 
is due to chance; chance in so wide a sense means nothing; we 
do not call it an accident, unless we know of some world, exactly 
similar to our own in every other respect, in which moral value is 
wanting. 

The latter part of Mr. Balfour’s book, that which deals with the 
origin of truth, is by no means the least interesting, although we 
have less space to devote to it. But the objections to be raised 
are fundamentally the same. Certain beliefs, the author asserts, 
are necessary assumptions. If they are the product of mechani- 
cal forces, our foundation for belief is destroyed. We cannot get 
on without them. Evolution cannot explain their truth. If 
they are true (and for their truth there is a strong “intuitive 
probability”), some other origin for them must be found. Some- 
thing must direct our belief, and this something must be of the 
nature of a divine power. 

Mr. Balfour’s view of the relation of true belief to truth is open 
to the same criticism as his account of the relation of value to 
belief about value. So far as anything is true, our apprehension 
of the truth can surely have no cause other than the truth itself, 
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and no science can claim, as the author makes science claim, that 
“all premises, all conclusions, and all the logical links by which 
they are connected must be regarded as natural products” 
(p. 255). 

When a statement is false we look for causes of error. But 
a creature incapable of truth could be incapable of error as well. 
Even if we are such creatures—the products of material agents— 
our “truth” is not invalidated by the fact that we have no stand- 
ards by which to criticise it. If a belief is inevitable, we can 
hardly hope to find a cause. That we should be unable to 
account for such beliefs is indeed natural, if we are “‘ products of 
material agents,” for it is natural that the product of a mechan- 
ical process should not understand the process. Nevertheless, 
though the beliefs be inevitable, it may be equally inevitable to 
believe that to a fuller intelligence they might be known to be of 
natural origin. 

As a matter of fact, we cannot afford to pass uncriticised any 
of the beliefs which, Mr. Balfour says, have that “highest degree 
of probability” which is “inevitability.” He instances the 
belief in an external world. But is this belief actually held by 
any but philosophers? The truth of such a belief is limited by 
the meaning which the terms have in practice. The existence of 
an external world hardly seems to be a “probability” at all; it is 
either something which only a madman would doubt, or some- 
thing which only a philosopher would assert. Do we know in the 
first place what we mean by an “external world?” 

At all events, Mr. Balfour’s position is a tenable one, and every 
tenable position ought for the sake of the philosophic spirit to be 
maintained. The book is unsatisfactory, not because he fails to 
make his own case persuasive, but because he fails to make his 
attack convincing. If we formulate the claims of naturalism as 
Mr. Balfour does, we grant that he has demolished a very unsub- 
stantial fabric; and this formulation, it is to be anticipated, the 
majority of Mr. Balfour’s readers will accept. 


T. Stearns Extor. 
London, England. 
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Tut Great Prosiems. By Bernardino Varisco. Translated 
from the Italian by R. C. Lodge, M.A. London: George Allen 
& Unwin, 1914. Library of Philosophy Series. Pp. viii, 370. 

Know Tuysetr. By Bernardino Varisco. Translated by G. 
Salvadori, Ph.D. London: George Allen & Unwin, 1915. 
Library of Philosophy Series. Pp. xxix, 327. 


In these two volumes, English readers of philosophy are intro- 
duced to Varisco for the first time in their own tongue. Those 
who know him only by repute—he is described by Ueberweg 
and Heinze as one of the most active speculative minds of our 
time—will welcome the addition thus made to the “ Library of 
Philosophy.” The two books do not differ materially. Each 
presents, in a somewhat different form from the other, the same 
philosophical system, deliberately expounded for the most part 
without quotations from other thinkers or historical references, 
complete in general outline if not in detail, positive as regards its 
method, and furnished with profuse if not always illuminating 
illustration. In its general character the system and method 
is an example of the classical tradition in philosophy, of the 
belief that speculation can yield complete truth about the nature 
of the universe. In his search for such truth, Varisco attempts 
to eliminate every assumption, and in one of his confidential 
appendices tells us that he believes he has accomplished this task. 

In The Great Problems are discussed in succession various 
traditional philosophical problems, such as sense-perception, 
cognition, being. The great problems, however, are primarily 
practical, not theoretical. Has the world intrinsic value? Does 
nature tend towards anend? Does personality survive the body? 
Is there, in or above things, a principle of wisdom and goodness 
which governs them? And the greatest of the great problems is 
constituted by the alternatives of Theism and Pantheism, for 
upon the answer to this question, it is maintained, depend the 
answers to the others. A general philosophical theory is required 
if the great problems are to be solved. 

Philosophy, for Varisco, is a theory of the possibility of cogni- 
tion. He endeavours to elaborate such a theory by making it 
as nearly as possible a simple statement of facts. His treatment 
of sense-perception is fundamental for his doctrine. Basing his 
reasoning upon the principle that nothing is to be assumed, he is 
led to a Phenomenalism, in which the knowing, feeling, and act- 
ing Subject is at once a relatively spontaneous centre and a unity 
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or form of phenomena. It is interesting to find such a theory 
emanating from Italy, similar as it obviously is, in certain respects, 
to certain recent developments in thought both in England and 
America. There are great differences, however, between the 
phenomenalism of Varisco and that of William James or Mr. 
Bertrand Russell. There is nevertheless in all these thinkers 
an interesting similarity in the treatment of data of sense. 

Varisco’s theory of the Subject is, however, unique, and per- 
haps his most valuable contribution to thought. He notices 
that potentially a Subject may know all phenomena. Therefore, 
it must not be defined as the form or unity of such phenomena 
as are known to it. For if this be done, Varisco believes that 
no explanation can be given of the fact that phenomena can 
become known. What is required is a conception of the Subject 
which will explain this fact. Consequently, the Subject is con- 
ceived as a unity of all phenomena, although at any moment all 
phenomena, so far as any Subject is concerned, fall into three 
classes, namely, phenomena which are conscious, phenomena 
which are subconscious, and phenomena which are unconscious. 
But form apart from matter is nothing at all. Consequently, the 
Subject is not merely the form of phenomena, but also the 
phenomena themselves; more completely, the Subject is all 
phenomena in an organized form. It is maintained, for example, 
that when a Subject is aware of a patch of red, that patch of red 
is a constituent of that Subject (and possibly of others also). 
Something further is still needed, however. Development must 
be explained. Consequently, the Subject is conceived as a 
centre of relative spontaneity. The doctrine thus briefly adum- 
brated explains the name of the second of the present volumes 
(Know Thyself), for if it is true, in knowing oneself one knows all 
things. 

Ethical results follow at once. The first values are found in a 
satisfaction and dissatisfaction which come as effects of free or 
obstructed activity. Satisfaction results from free activity, it is 
maintained, because such activity constitutes a development of 
the Subject’s implicit content, and is therefore good, while 
obstructed activity prevents such development, and is therefore 
bad. Considerable emphasis is placed by Varisco on activity as 
source of value, and his ethical position is in consequence a kind 
of qualified pragmatism. From the conception that self-develop- 
ment is the good, combined with the theory that the Subject is 
Vol. XXVI.—No. 2. 10 
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the unity of all phenomena, it follows easily that the ethical end 
is continual self-development. 

But is such development possible? Will not death prevent 
it? In the appendices to Know Thyself, Varisco discusses in what 
sense the problem of immortality is valid as a problem. Con- 
sonantly with his phenomenalism, he maintains that the problem 
in one form, namely, that in which the Subject is conceived as a 
substance, is fictitious. The real problem, he says, is whether 
the particular unity of phenomena we call a conscious Subject 
will survive death; for the conception of immortality does not fall 
with the conception of substantiality. But this question, like 
the supreme question of all, that which asks, “‘Theism or Pan- 
theism?” is left unsolved by Varisco. The obstruction in the 
way of a solution is believed to be but temporary, and the author 
decides for himself, though for no reasons at all, in favour of 
Theism. 

The present works exhibit throughout a high moral enthusiasm. 
The author’s style is terse and unadorned. The expression of 
his thought is vigorous, although there is in general a far higher 
proportion of confident statement than of argument. He is 
obviously interested above all things in the destiny of man. 


BERNARD Moscio. 
Cambridge, England. 


PouiticaL IpEALs; THEIR NATURE AND DEVELOPMENT. By C. 
Delisle Burns. Oxford University Press, Humphrey Mil- 
ford, 1915. Pp.311. 


This is an unusually well-planned, well-written and interesting 
book. Its thesis is “that modern politics is governed by the 
conceptions men have of a state of things which would be better 
than the present.” By this Mr. Burns seems to mean very 
much what Mr. A. V. Dicey meant in his Law and Public Opinion, 
with this difference—that while Mr. Dicey showed in detail 
with what sensitive closeness the development of English law and 
institutions followed the current of public opinion in a single 
century, Mr. Burns aims at showing the same thing happening 
as it were in bulk. He holds that all through history the main 
factors determining the nature of political institutions have been 
these conceptions, which he calls political ideals and which Mr. 
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Dicey would call public opinion, and he accordingly sets himself 
to trace in bold outlines the history of this causal relation. 
Beginning with ancient Athens, and confining himself to those 
great movements of opinion which embody ideals still alive to- 
day, he unfolds his story roughly as follows. In Athens was born 
the ideal of liberty—for the group self-government, for the in- 
dividual ‘freedom of mind from the trivial cares of food and 
clothing,’”’ so that each man, while subject to the reign of law, 
was free to lead the “good life,”” with the results in art, science, 
and speculation that we know. In spite of the narrowness of 
the Greek conception, which excluded slaves and women, the 
Athenian experiment in democratic government, “fatal as it 
was to themselves,” left this legacy to the world—the conviction 
that each man ought to have free development, and that each 
ought to concern himself with the business of the State. Rome’s 
contribution, on the other hand, was order, the complement of 
liberty, but Rome broke up because her order, in whose shadow 
the barbarians had grown strong, turned to tyranny. Then, 
with Christianity and Stoicism, the slaves and barbarians came, 
sentimentally at least, into their own; the conception of cos- 
mopolitan equality took root, not indeed as a political program 
but as a sentiment, and was to some extent carried on in that 
fantastic embodiment of the medieval ideal of unity, the Holy 
Roman Empire. In the middle ages modern Europeans felt 
themselves to be of one family; the ecclesiastical system and the 
medizval criteria of social rank had a cosmopolitan validity; and 
this ideal of European unity is still effective in two forms, one 
good and one bad—the concert of Europe, and the German theory 
of Teutonic domination. With the Renaissance, under pressure 
of the need to substitute strong government for local anarchies, 
European unity faded before the ideal of the sovereign state, an 
ideal bearing in its bosom the seed of modern nationalism, and 
itself half good and half bad; good in so far as it allowed different 
communities to develop independently, and bad because it in- 
volved opposition between groups, dynastic wars, and the 
barren struggle for the balance of power. The French Revolu- 
tion redressed the balance by proclaiming those rights of the 
individual which the Renaissance theory of sovereignty had 
affronted; and with the revolutionary ideal of the political 
equality and freedom of all adults, we have come round once 
more to something like the old Greek conception of freedom, 
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only translated into modern terms. Mr. Burns next discusses 
two antagonisms, as they are commonly conceived, between 
ideals which are very powerful in the modern world. There is 
the clash between Nationalism and Imperialism; Nationalism 
so valuable to humanity for the preservation of the richness of 
diverse types, for its fostering of characteristic laws and institu- 
tions, and so pernicious with its jingoism and its narrow political 
outlook; and Imperialism, which, while apt to degenerate into 
stupid belief in the virtue of material force, has the merit of ex- 
tending single systems of law and government over many differ- 
ent lands and races. Finally, there is the seeming conflict be- 
tween Individualism and Socialism, both ministering to a want 
of the soul and both aiming by different means at the same end— 
free opportunity for full development of every member of the 
group. 

There is much to be said for Mr. Burns’ view that the history 
of ideals is the only kind of history worth writing. But, as his 
purpose is not mainly historical, I shall not discuss that point. 
His purpose is mainly ethical; he is concerned, he says, only with 
“the ethical standard which embodies itself in a political ideal,”’ 
and if his method is historical, that is only because, unless we 
understand how our ideals are inherited from the past, we can 
not value them properly. And in fact the most valuable feature 
of Mr. Burns’ book is the soundness of his ethical judgments; he 
sees all round our ideals, he is never led astray by claptrap. 
He is enthusiastic for what is good in them, yet at each stage of 
his historical review he balances the pros and cons with the 
disinterestedness of a Sidgwick. But there seems to be some 
confusion as to the function of historical criticism in producing 
this attitude. The study of history may cool our approval of 
Imperialism or our condemnation of Renaissance sovereignty, 
because it tells us that the pursuit of certain goods in a certain 
way has actually been attended by certain evils; but it can hardly 
throw light on the goodness or badness of any particular ideal 
in itself. If Mr. Burns merely means that history helps us to 
judge justly by instilling that disillusionment which is the most 
powerful antidote to the transient passions of the moment, he is 
no doubt right. But he often speaks as if he meant more than 
that,—as if, for instance, the knowledge that liberty was invented 
at Athens were relevant to the question how far liberty is desir- 
able. 
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Turning to details, the reader will find, among much that is 
sound, some questionable matter; that is inevitable, for no one 
can cover so vast a field without exciting some objection, and 
where so many moral judgments are passed it is unlikely that all 
should be convincing. One striking weakness is the treatment 
of the relation between medieval and modern ideals. Too high 
a value seems to be assigned to the medieval conception of 
European civilization as a unity, and to its survival in our own 
day; here those who think that Hindus and Chinese are as 
civilized as ourselves will not be in sympathy with Mr. Burns. 
On the other hand, status, that fundamental presupposition of 
medieval society, is hardly touched upon, and its value is under- 
estimated. The notion that a man’s income and opportunities, 
his rights and duties, are automatically fixed for him at birth, 
instead of depending on his merit or earning-power, has its good 
side, which, as Mr. Burns does not notice, has unconsciously 
become part of the ideal of socialism. 

At the same time it would be hard to name any recent book 
that combines so keen a sense for history with such philosophical 
breadth and impartiality. It may be objected that Mr. Burns 
has produced a hybrid thing, neither philosophy nor history. 
But the fact remains that he has an advantage over most his- 
torians in maintaining a serene and lofty detachment of tone 
which is very impressive, and an advantage over most philoso- 
phers in that his plan enables him to sprinkle his work with acute 
and well-considered reflections on topics of living interest to all 
intelligent citizens. 

SypNEY WATERLOW. 

London, England. 


Po.itics AND Crowp Moratity: A Stupy In THE PHILOSOPHY 
or Pouitics. By Arthur Christensen. Translated from the 
Danish by A. Cecil Curtis. London: Williams & Norgate, 
1915. Pp. 270. 


The Analysis of the mental and emotional life of crowds is 
interesting, but the author underrates a characteristic of crowds 
which no advocate of any movement of reform can have missed, 
though it is probably more marked in scattered than in local 
crowds: namely, their apathy, and inaccessibility to new concep- . 
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tions. This apathy, quite as much as excessive emotional sug- 
gestibility, is the foe of any enlightened self-interest, and con- 
tributes to sustain vested interests whose power will only yield 
to much more drastic measures than the reorganisation of the 
franchise according to trade and occupation. Mr. Christensen 
passes on to an attack on the whole system of Parliamentary 
government, with special reference to Continental Europe. 
And here he lapses from his ideal of “alert criticism and healthy 
scepticism versus dogmas and illusions’’; such a statement as the 
following: ‘‘Democracy became for the nineteenth century what 
the Church of Rome had been for the Middle Ages, a sacred in- 
fallible institution”’ is grotesquely inaccurate; and of what period 
of the nineteenth century can it be said that “whatever stood in 
the way of Democracy was swept away’’? The scenes in the 
Austrian Senate and the Hungarian Chamber of Deputies, which 
he cites as examples of Democratic degeneration, are the natural 
results of the race-hate engendered by the oppression of subject 
races by Teuton and Magyar, and of the exploitation of all other 
classes by the landed proprietors, the so-called Agrarians. They 
are no more the necessary result of Democracy as such than the 
opportunism and absurd formalism of many debates in the 
English House of Commons. The participation of the entire 
people in the life and government of the State is only possible 
when both education,—as distinct from a scrambling technical 
instruction or the repetition of dates and platitudes—and free 
access to the means of livelihood, are the lot of all. Land and 
industrial private monopolies have so far succeeded in sidetrack- 
ing and frustrating Democracy, both directly and indirectly; cf. 
the public ballot as an instrument of terrorism in Prussia, and 
the corruption of the newspaper press in Western Europe and 
America, by the big advertisers. 

Mr. Christensen admits that “‘Whatever is detrimental in the 
inner life of the State, will be certain to prove detrimental also 
in the mutual relations of States’; and his sketch of foreign and 
international relations is very much more just and acute than 
his indictment of Parliamentary government. He exposes the 
brutalities of the big economic interests to Oriental and small 
barbaric states; he reminds us of the massacres at Blagovyesh- 
chensk, and the Japanese treatment of Formosa and Corea, the 
humbug of the “open door’’ in Persia, Manchuria and Morocco, 
and the exploitation of the Indians in Oklahoma; and he makes 
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a criticism of profound interest on the subject of “diplomatic 
pacifism,” evidently written before the outbreak of the war— 
though the book was translated by February 1915. After tracing 
the history of the Hague Conferences of 1899 and 1907, and the 
smaller London Peace Conference in 1908, he plainly indicates 
the danger of ‘‘a monopolist Great Power Trust for the tramp- 
ling down and impoverishment of all other state and national 
life’’; and declares that “war is preferable to the prospect of a 
hopeless stifling of all values outside the trust-magnate interests 
of a coalition of great powers.’”’ He sees the dawn of an inter- 
national social sense in the various ententes which rouse real 
popular enthusiasm and form a connecting link between the 
crass “‘political’”’ crowd morality and the higher ethics observed 
by most individuals. 

Mr. Christensen’s remedy for “crowd-morality” in domestic 
and foreign affairs, is primarily education—the slow permeation 
of knowledge and ideas of truth and friendliness—and secondarily, 
professional or trade representation: for he by no means throws 
over the representative principle. He quotes the suggestion of 
Adolphe Prius that men shall vote according to their occupation 
and that each association be allotted ‘‘a number of deputies 
which correspond to the social, not the numerical significance of 
that association,’ but he does not give any adequate considera- 
tion to either the advantages or the drawbacks of the scheme. 
His belief that a “corporation’’—an association founded on 
intellectual or material interests—is “rational and critical’’ is 
supplemented by a hankering after an “Upper Chamber’”’ cor- 
responding to the territorial or historical divisions. And what 
of the most numerically powerful of all economic interests though 
so far the least studied and the least represented: the consumers’ 
interest? No doubt the territorial distribution of seats in the 
modern industrialised state is an anachronism. But Mr. Chris- 
tensen’s criticisms have the unreality which must accompany 
schemes of political reform that accept the present systems of 
production and exchange. 

F. W. StTetta BROWNE. 
London. 
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Morats 1n Evotution. By L. T. Hobhouse, D.Litt., Martin 
White Professor of Sociology in the University of London. 
Third Edition. London: Chapman & Hall, 1915. Pp. xvi, 
648. 


Morals in Evolution is so well-known, and the place it occupies 
in ethical literature is so secure, that it is unnecessary to say 
anything now on its general scope and merits. But as, for this 
edition, the book has been to some extent rewritten, it will be 
useful to draw attention to the chief points at which alterations 
have been made or additional matter introduced. The changes 
in this edition are fairly numerous; but, when one remembers 
that the years that have passed since the book first appeared 
have made very considerable additions to our knowledge of 
the anthropological matter on which it is largely based, and that 
Professor Hobhouse has himself been engaged during that time 
both in rethinking the philosophical conceptions embodied in 
the work, and also, in conjunction with other specialist workers, 
in collecting materials on one or two of the special fields covered 
by it, the remarkable thing is that he has found it necessary 
to make so few changes. That is a testimony to the substantial 
excellence of the work. The alterations that have been made 
are of two main kinds. 

In the first place, Professor Hobhouse has enriched the book 
with many new footnotes containing references to recent anthro- 
pological work. Some of these notes are very elaborate, for 
instance that in which he mentions, with references, the various 
beliefs in a future life held by about one hundred different 
tribes. 

The other main kind of change is more philosophical, and is 
thus, of course, of greater significance for Professor Hobhouse’s 
general argument. It may be said at once that the revision has 
greatly enhanced the philosophical value of the work. Readers 
of the first edition felt sometimes that they were overwhelmed 
in detail, and that it was difficult to discern the principles which 
in the author’s mind organized the masses of raw fact. In this 
edition Professor Hobhouse has succeeded in making very clear 
the main principles of development, and the criteria by which 
to judge of ethical progress. 

A comparison of this edition with the original indicates the 
important philosophical advance that has been made. In the 
original edition, Professor Hobhouse simply assumed the terms 
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“higher’’ and “lower,” though he pointed out that this procedure 
was unsatisfactory, for it virtually assumed what it was the ob- 
ject of the study to investigate. At that time, Professor Hob- 
house had no means of classifying stages of development, except 
vaguely in terms of higher and lower general culture. In the 
new edition, a great advance is made. He no longer assumes 
as the criterion of ethical progress a factor (general culture) 
which itself includes ethical development. He now takes as 
his standard intellectual development, on the ground that that 
is the most prominent and measurable characteristic in human 
evolution. In using the terms “higher” and “lower,’’ he now 
makes no assumption; civilisations are now called higher or 
lower according to the degree of their intellectual equipment 
of knowledge and method, and their control, by means of that 
equipment, of the material conditions of life. 

In intellectual and moral development respectively we have 
what are given as two independent variables. The values of 
the intellectual variable are roughly known to follow a certain 
law, and it is one of the tasks of the book to investigate the 
relation of the moral variable (whose values are unknown) to 
the intellectual variable (whose values are roughly known); 
and thus to seek to determine the laws of moral development. 
I have stated Professor Hobhouse’s problem and method in 
mathematical terms because this way of putting it seems to me 
to show clearly the thoroughly scientific character of his method. 
The results of the application of the method will naturally depend, 
in part, on the accuracy with which the intellectual factor has 
been evaluated. Professor Hobhouse takes as the measure of 
intellectual development the classification of peoples as hunt- 
ing, pastoral and agricultural, which he has recently explained 
in The Material Culture and Social Institutions of the Simpler 
Peoples. Using this as a criterion he correlates with it the 
moral practices of the various tribes; and finds, on the whole, 
that moral progress seems to be roughly proportional to intel- 
lectual advance. 

The other changes in this edition are, for the most part, in 
the direction of making clearer the philosophical principles in- 
volved in the various lines of moral development. Thus, on 
pp. 88 ff., the development of the administration of justice in 
primitive society has been freshly elucidated; on pp. 152 ff., 
there has been some reconstruction of the account of methods 
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of arranging marriages; the chapter on property has been con- 
siderably expanded; and the account of the development of 
animism has been largely rewritten. In all these cases Professor 
Hobhouse has treated principles with a firmer and more confident 
touch than before. 

And on the general question of the nature of ethics, Professor 
Hobhouse makes his view more definite than it was before. 
In the important reconstructed passages on p. 36, pp. 599 ff., 
and pp. 631 ff., he insists that the basis of ethics is a rational 
humanitarianism; and he draws a clear distinction between the 
tale of facts which form the history of ethical evolution, and the 
judgments of value with which ethical theory is concerned. 
The first point is important as indicating that Professor Hob- 
house still holds, in distinction from Professor Westermarck 
and Dr. McDougall, that morality is not merely or primarily 
a matter of the emotions, but has an essentially rational founda- 
tion; and from the latter it is evident that Professor Hobhouse 
has no sympathy with those sociologists who look for an era 
in which the level of moral evaluation will be transcended. 


G. A. JOHNSTON. 
University of Glasgow, Scotland. 


Licut FroM THE East. By Robert Cornell Armstrong. Uni- 
versity of Toronto: Published by the Librarian, 1914. 


For many years there has been a demand for a work containing 
a comprehensive summary of Japanese philosophy in a single 
volume. 

Mr. Armstrong’s Light from the East meets admirably the 
long-felt demand. The work, as stated in the preface, is “‘in- 
tended to throw light on some of the formative elements of 
Japanese civilization, and lead to a better understanding of 
Japanese character and life.’ The merit of the work chiefly lies 
in the comprehensive arrangement of carefully selected materials 
rather than in the author’s originality of thought. His scholarly 
quality is also noticeable in his emphasis on the genetic explana- 
tion of the early Japanese thought. Like many other writers, 
however, he admits the difficulty of ascertaining the origin of 
the Japanese race and its religion which are intimately connected 
with the development of early Japanese thought. He compares 
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for instance the two Japanese deities, Izanagi and Izanami, with 
the Chinese Yang and Ying, the two souls in the universe. In 
other words the author finds a striking similarity between the 
Chinese theory of dual souls and that of the Japanese dual 
gods. Here the author seems to have an advantage of being 
a foreigner who can look at the matters of this nature with less 
bias than the native writers who are usually prone to abandon 
native origin. 

The main part of the book treats of the lives and works of 
the representative teachers and philosophers of Japan. It 
distinguishes clearly the different schools of Confucianism from 
the historical Confucianism. It explains how these Confucian 
scholars formed themselves into several groups, each representing 
a different school, and how each of them was influenced by 
Buddhism and Taoism under different circumstances. The 
three main schools of modern Confucianism are stated: one 
based on the teaching of Teishi philosophy, known as Shushi 
philosophy; one based on the teaching of Wang-Yang-Ming of 
China, known in Japan as Yomei school of philosophy; the third, 
known as the classical school, which is an independent reaction 
toward the original teaching of the sage. 

The introductory and concluding chapters are very valuable 
and suggestive. In the first five chapters the author points out 
how the simple form of Confucianism as it first came to Japan 
was different from the complex philosophical form of the later 
Confucian schools. He makes clear that there was the change 
from a series of moral aphorisms to a complex metaphysical 
system. The stages in the development of Confucianism, as 
outlined by the author, are: (1) the union of Taoism and Con- 
fucianism; (2) the introduction of Buddhism; (3) the introduction 
of Zen learning; (4) the reaction from these teachings to the 
more practical morality of Confucius. ‘ During several of these 
stages,”’ says the author, “Confucianism was almost lost sight of; 
but its simple practical moral teaching contained too much truth 
to be permanently crushed by the extreme supermundane 
doctrines of any of other sects. The result was that Confucian- 
ism came out of the process enriched and systematized by ages 
of conflict.” 

The author’s judgment of Confucianism either as a moral 
code or as a system of philosophy deserves our attention. Here 
he, like many other Western observers, probably out of his 
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settled conviction that the Western thought is superior to that 
of the Orient, seems to underestimate the value of Confucianism 
not merely as a system of philosophy cherished by the intellectual 
class, but also as a great moral teaching, which has influenced 
consciously and unconsciously the Japanese mind, and which 
has been the potent factor in shaping Japanese life and character. 

Dr. Ebina’s essay, An Appreciation of Confucianism, in one 
of the concluding chapters, is very helpful in understanding the 
development of Confucianism in Japan and the extent to which 
it exerted its influence in Japanese civilization. 

H. Oxupa. 
University of Chicago. 


Divorce as Ir Micut Be. By E. 8S. P. Haynes. Cambridge, 
England: Heffer & Sons. 


Like all Mr. E. 8. P. Haynes’ work, these five essays combine 
a remarkable range of knowledge with a distinctly individual 
outlook and style. There is something eighteenth century about 
their closebrained brevity and precision, the graced felicity of 
the dedication to H. G. Wells, and the memorable irony of the 
first three pages and the telling passages on pp. 55-56 and p. 60. 
But no one who has followed Mr. Haynes’ strenuous fight against 
stupidity and cruelty in their most jealously guarded preserves, 
needs to be told that the book is modern and vital in the highest 
degree. The two main essays, which appeared as articles in 
the Fortnightly Review, present a valuable analysis of the Report 
of the Divorce Law Commission (which endorses in nearly every 
particular Mr. Haynes’ own suggestions less than six years 
before); and a bold, comprehensive, constructive defence of 
divorce by consent, subject to certain time limits and financial 
provisions. He does not anticipate any legal recognition of 
divorce by consent in England, for perhaps another century; and 
here it may be noted that though divorce by consent could be 
made perfectly compatible with due care for the children, and is 
the only solution tolerable to human dignity and freedom, yet, 
if it is not to involve great hardships and injustice to women, it 
shou'd be postponed until motherhood is adequately protected 
by insurance or endowment, until all women have the knowledge 
of birth control and all young people a responsible and decent 
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sex education. It may be that in the words of Mr. Walter Lipp- 
mann: The family has survived all manner of stupidity. It will 
survive the application of intelligence; but, as Mr. Haynes points 
out, the family is being subjected to immense strain by present 
conditions. Quite apart from feminism, an increasing number 
of men are finding the only legally recognized form of sex-relation- 
ship quite beyond their means; in Europe the shortage of young 
adult men after the war will be a further disintegrating factor. 
Yet in England the forces of apathy and reaction continue to 
oppose all attempts to alter laws which resemble nothing but a 
revoltingly indecent and cruel practical joke and are as indefen- 
sible from the standpoint of Catholicism as from that of rational 
humanity; just as they annually waste thousands of infant lives, 
and maunder over the declining birthrate. Probably any change 
for the better depends on a far greater amount of conscious 
“direct action,” than English people at present contemplate. 
I believe the society of the future will recognize the extreme 
variety of emotional ideals and proclivities in human beings; 
and I hope Mr. Haynes will find time to expand the ideas 
presented in this book still further to turn his very vigorous, 
versatile, original mind and knowledge of books and men on the 
whole fabric of superstition’s humbug and commercialized 
waste. His firm clear sense of vital values is much more char- 
acteristic of the French than the English mind! 


F. W. STettA BROWNE. 


THE ELEMENTARY Forms OF THE Rexicious Lire: A Stupy 
In Reuicgious Sociotoey. By Emile Durkheim. Trans- 
lated by J. W. Swain, M.A., London: George Allen & Unwin, 
1915. Pp. xii, 456. 


This important work, published in the original French edition 
some three years ago, is one of the most philosophically valuable 
of recent contributions to sociology. M. Durkheim insists on 
the necessity of philosophical reflection upon the olla podrida 
of bare facts with which anthropologists supply us; and regards 
sociology as not a merely historical and descriptive discipline, 
but an interpretative and critical science. This view of sociology 
naturally affects the method and results of the present work. 
In his investigation of primitive religion, M. Durkheim does not 
simply aim at satisfying the historical curiosity to know what 
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actually are the cults and rites of elementary religions; he is 
concerned with the much more fundamental problem of the 
essential nature of religion in general, and he examines primitive 
religious beliefs and practices because he expects that they will 
throw light on the meaning of religion for life, and on the consti- 
tution of society asa whole. In following this method M. Durk- 
heim succeeds in avoiding what may be called the sociologist’s 
fallacy: he does not assume that the expression that is given to 
religious beliefs in a primitive society is necessarily a true ex- 
pression, nor does he believe that if it can be shown that a particu- 
lar elementary manifestation is false all religion must neces- 
sarily be an illusion. 

As the most elementary form of religion, M. Durkheim takes 
totemism; and in the body of his work he examines first the 
beliefs involved in the totemic systems, and then the ritual 
practices connected with them. From the imposing array of 
facts marshalled in this book he concludes not only that religion 
is essentially social in character, but also that it forms the ulti- 
mate source of all man’s intellectual and moral acquisitions. 
M. Durkheim believes that there is something really objective 
in religion, and that, though the actual forms in which these 
objective values are clothed in particular cults may be erroneous 
and illusory, yet behind them there is a real system of spiritual 
values. He leaves the conception of values rather vague, but 
he insists that though they suffer transformation they are neither 
epiphenomenal nor supererogatory. They are not identical 
with reality, but they express an essential and pervasive aspect 
of it. Further, religious values are, as ideals, necessarily social 
in character, for society and religion are essentially related. 
On this point M. Durkheim’s argument sometimes comes peril- 
ously near a circulus in probando. He seems to want to prove 
that religion is based on society, and then that society is based 
on religion. The argument is not really, of course, so crudely 
self-contradictory as that; and it would be better to say that he 
interprets society by religion, and religion by society. But 
whether M. Durkheim’s conclusions are sound or not, it is his 
great merit that he has not been content simply to collect facts, 
but has tried to interpret them and use his results as a key to 
unlock the heart of religion in general. The translation, un- 
fortunately, has not been well done. 

G. A. JoHNSTON. 


University of Glasgow, Scotland. 
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SHORTER NOTICES. 


Trape Morais, THER Oricin, GROowTH, AND Promise. By Edward 
Page. New Haven: Yale University Press; London: Humphrey Mil- 
ford, Oxford University Press, 1914. Pp. xv, 287. $1.50. 

This sixth volume in the valuable Page Lecture Series is by the 
founder of the Series. Its central conception is that of the group with 
its Folk-Customs (the mores of Sumner). Out of established folkways the 
group select as folk-customs those which it deems essential to its grou 
welfare and enforces them. These are largely disregardful of the in vid 
ual. But compassion, arising from parental instinct, leads to considera- 
tion of the individual and thus to distinct morals. Morals derived from 
the customs engendered by pity flow from the individual to the group, 
while those derived from folk-custom flow from the group to the individual. 
These compassion habits may be called Humanistics and when adopted 
by a group or sub-group, such as family or class, get moral value. Business 
hs ag are in essence customs of industrial or other economic groups, 
which often conflict with the universal morals derived from folk-custom 
and which are recognized by society as binding upon all of its members. 
Sometimes as in the question of payment of personal taxes, humanistic 
impulses for equal treatment conflict with the law which requires double 
taxation of certain property, and folk-custom of evasion becomes a com- 
promise. Chapters on Moral Conditions of Success, and Competition 
Contract offer many suggestive comments on concrete problems. Cer- 
tain details, e.g., the attribution of the humanistic factor to the parental 
instinct and compassion motive exclusively may be criticized, but the 
thoroughgoing application of the group conception makes the treatment 
as a whole clear and instructive. , 

. me Ze 


Eruics In Service. By William Howard Taft. Page Lecture Series 
for 1914. New Haven: Yale University Press; London: Humphrey 
Milford, Oxford University Press, 1915. Pp. 101. Price, $1.00. 

The first of the five lectures in this little book is upon History of the 
Profession of Law and calls attention to earlier periods of unpopularity 
of the lawyer both in England and the Colonies. The second lecture on 
Legal Ethics discusses especially the ethics of advocacy and points out 
some of the principles involved in reconciling the duty of the attorney to 
his client with his duty to the court. The present system is defended as 
affording on the whole the best method of bringing out all relevant facts 
and arguments. The third lecture is on the Executive Power. In the 
fourth and fifth, on The Signs of the Times, the initiative, referendum and 
recall are opposed; various manifestations of an increased fraternal spirit 
are noted; the present attitude toward business success is characterized 
as an extreme development of a legitimate attack upon corruption; trades- 
unionism is ps in principle as “essential in the cause of labor,” 
although several of its abuses are criticized. ‘‘We are going to have 
organized labor for all time and we ought to have it.” . 

. eT. 


Tue Cry ror Justice: An Anthology of the Literature of Social Protest. 
Edited by Upton Sinclair, with an Introduction by Jack London. Pp. 
891. Philadelphia: The John C. Winston Co., 1915. 

If any one thinks of the under dog as on the whole a rather unpleasant, 
inartistic, and vulgar attendant of civilization whose crude utterances are 
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scarcely entitled to be called literature, he will be disillusioned by this 
volume. From the tale of the Eloquent Peasant of ancient Egypt down 
through prophets of Israel, Greek poets, and church fathers, to the writers 
of the present, scarcely one of the world’s greatest authors is unrepresented. 
Twenty-five languages are drawn upon, the selection has been remarkably 
catholic as to topics and points of view, but the aim has been to make the 
standards of the book “those of literature.”” Some of the topics under 
which the material is ordered are, Toil, The Chasm, Out of the Depths, 
The Outcast, Revolt, Martyrdom, Jesus, Mammon, War, Country, Chil- 
dren, Humor, Socialism, The New Day. It may seem discouraging to 
find how old the cry for justice is but for any lover of justice it cannot fail 
to bring inspiration to see in what company he may count himself. Just 
as an anthology of literature it is one of the best, and for many it will be as 
London calls it a humanist Holy Book. A number of illustrations repro- 
duce famous statuary, paintings and cartoons. :* 
. H. T. 





Evo.ution oF Law: Select Readings on the Origin and Development of 
Legal Institutions. Vol. II Compiled by Albert Kocourek and John 
H. Wigmore. Boston: Little, Brown & Co., 1915. Pp. xii, 704. 

This is the second volume of a series of three of which the first is Sources 
of Ancient and Primitive Law. The series is for the general reader and 
student of institutions as well as for the lawyer and is one of the agencies 
now making for a more scientific jurisprudence and for broader and more 
liberal legal ideas. The readings are from many authors and are in part 
translated expressly for this volume. They are grouped under the general 
heads Introduction, Law and the State, Persons, Things, Procedure. 
Publications of this character are certain to exert a strong influence toward 
better mutual understanding on the part of lawyers on the one hand and 
students of institutions on the other, and teachers of ethics will find highly 
valuable material for the study of the evolution of morality. The schol- 
arly authors deserve the gratitude not only of the members of their own 
profession but of all who are interested in the more intelligent conception 
and administration of justice. ome 


Current Economic Prosiems. By Walton Hale Hamilton. Chicago: 

University of Chicago Press, 1915. Pp. xxxix, 789. Net, $2.75. 

This is a source book of a very different sort from the Readings in 
the Evolution of Law noticed above. Instead of a relatively small number 
of scientific treatments of fundamental problems there are 482 selections 
ranging in authorship from classical economists, jurists, political scientists 
and philosophers to present day social workers, syndicalist and trade 
unionist leaders. Samples from a tariff bill, posters from Parliamentary 
campaigns, correspondence of the National Wool Growers Association 
and comments by Mr. Dooley help to make up a collection of material 
very different from that which the student of economic and industrial 
problems has had before him in the past. The fact that the volume is 
intended to be used in connection with ordinary texts explains in part 
its presentation of material not found in these. But a larger purpose is 
whoa, namely, that of introducing the student not so much to an isola 
discipline of pure economic theory as to a study of the industrial and 
economic aspects of the world in which we are now living. Accordingly 
the selections deal with the antecedents of present conditions, with the 
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industrial revolution, with social control, with population, social reform 
and legal institutions as well as with the more definitely economic topics. 
While worked out ——— for class use it is stimulating to any 

and can scarcely fail to enlarge his outlook upon moral as well as economic 


problems, 
J. H. T. 


Tue NaturaL THEeo.ocy or Evoiution. By Rev. J. N. Shearman. 

Allen and Unwin Ltd., 1915. Pp. xiii, 288 

The author states that his intention is to show that the argument 
from design is strengthened, and not, as is usually supposed, refuted by 
the doctrine of evolution. He deals first with the common-sense view 
of the design argument, passes thence to certain pseudo-philosophical 
considerations, after which he devotes seven chapters to illustrations of 
biological adaptation such as he believes will prove the existence of a 
finite God. The essence of the book is the assumption that order implies 
a directing consciousness. It is assumed that the forces of nature cannot 
elaborate order. This assumption is never criticised adequately nor 
really doubted, and consequently, since it is not difficult to discover 
instances of apparent order in nature, itis not difficult to justify a natural 
theology. The author’s conception of order, however, is extremely 
vague, and no account is taken of the views of modern logicians on the 
theory of order. ‘These difficulties are increased by many of the illustra- 
tions which the book contains. For instance, the orderliness of the 
furniture in a room is supposed to imply a directing consciousness, and 
its disorderliness the absence of fon a consciousness; whereas, as a 
matter of fact, disorderliness of the furniture in a room is usually due 
to a directing consciousness, namely, to the maid who cleans it. In 
general, the illustrations resolve into a sort of special pleading. Some 
curious ruses are adopted to evade difficulties, not the least interesting 
of which is the suggestion that instances of imperfect adaptation may 
be due to the ministrations of angels! As the whole book rests upon 
an uncriticised assumption, the best comment on it may be found in the 
author’s own words, that “it is scarcely worth while to engage in any 
enquiry with a presupposition which determines the result” (p. 274). 

Brernarp Moscio. 
Cambridge, England. 


Tue Happiness or Nations: A Beginning in Political Engineering. By 
James MacKaye. New York: B. W. Huebsch, 1915. Pp. 256. 
Net, $1.25. 

Taking for his fundamental concept Utility, the author attempts to 
work out more definite principles for political and social guidance than have 
hitherto been furnished by ethics. The way to convert human life 
into a source of happiness is declared to be “to eliminate as far as possible 
useless and harmful acts, and, in the second place, to increase the intensity 
and duration of positive consumption and pleasurable production, and 
decrease the intensity and duration of negative consumption and pleasure- 
less production in the average member of society.” Interesting applica- 
tions of this come when we consider the relative values of consumption 
at very low levels, at very high levels, and at intermediate levels, i.c., 
among the very poor, the very rich, or those between. Both extremes 
are declared to be condemned. Low consumption yields unhappiness, 
a high rate of consumption costs so much in labor that it does not pay. 
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The distribution of leisure is another case for the application of political 
engineering. “As between a distribution of production and consumption 
such that A produces sixteen hours and B consumes sixteen hours, and 
one in which both A and B produce and consume eight hours apiece, 
the latter is more useful.”” One who does not accept utilitarianism as 
an adequate moral theory may yet find highly interesting and suggestive 
treatment of concrete problems. Certainly these definite problems of 
work and wages, production and consumption, challenge ethics to give 
us more definite guidance than it has yet offered. 7" 
a 


Ipeats oF Lire. Alfred W. Martin. New York: Lent & Graff Company, 

1915. Price, $1.15. 

An introductory lecture on the Symphony of Religions is followed by 
thirty chapters giving selections from the World’s Religious Scriptures, 
Egyptian, Hindu, Buddhist, Zoroastrian, Confucian, Greek, Roman, Chris- 
tian, Mohammedan. The whole compilation constitutes something quite 
different from the ordinary anthologies of ‘‘sayings,’”’ because the principle 
of selection is different. Mr. Martin’s purpose has been to exhibit the 
unity in variety which characterizes the ethical thought of the great re- 
ligions and to produce an impression of the worth of the whole body of 
their ethical doctrine. 

G. F. O’Dett. 
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